














REPORTS OF CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF ALABAMA. 


By anact of the Legislature, passed 9th day of January, 1828, a 
seventh Circuit was established, and the Honorable Sion L, 
Perry was, on the same day, elected Judge of said Circuit. 





£ASES DETERMINED AT THE TERM OF THE FIRST MONDAY 
IN JANUARY, 1828, AT TUSCALOOSA. 


PRESENT AT THIS TERM, 
JUDGES SAFFOLD, GAYLE, WHITE, TAYLOR AND CRENSHAW AND JUDGE 
PE &RY ON AND AFTER THE FOURTEENTH DAY OF JANUARY. 


The Court afifointed Judge Saffold Chief Justice, fro tem, 


Tue Presipent, Directors & Co. or Tue TomBeEck- 
BEE Bank v. Matone & Co. 


Exceptions not certified by the presiding Judge, or noted in writing 
at the trial, cannot be considered as on the record. 


Tuts cause was tried at May term, 1823, of the Circuit 
Court of Washington county, Judge Webb presiding. 
The writ of error issued 6th April, 1826. The plaintiffs 
here assigned as error, that the Court below misdirected 
the jury. No bill of exceptions appeared in the record. 
At July term, 1826, (the same at which the record was 





CASES DETERMINED IN THE 


JANUARY 1828. filed here,) the counsel for the plain iffs in error, filed a bill 


o~r~ 
Tombeckbee 
Bank 
v. 


Malone. 


of exceptions, written by him, but not signed or ‘sealed 
by the Judge, stating two exceptions, the first of which 
wassto the charge of the Court to the jury on the trial. 
A letter from the Judge to him, (without date,) say ing, 
that he had declined fot the present to sign the bill of 
exceptions, because a point was presented in it which he 
did not recollect to have been made at the trial. _ A state- 
ment of the evidence, in the Judge’s hand writing, and 
his (the attorney for plaintiffs) affidavit, that the first of 
the foregoing exceptions, was truly taken at the time of 
the trial; that the facts therein stated are true ; that the 
letter relates to this bill of exceptions, and was received 
by him in answer to one from him to the Judge: that he 
understood and believes that the objection of the Judge 
as stated in the letter from him, was to the second excep- 
tion, and that he believes that the annexed statement of 
the evidence is in the Judge’s hand writing. 

This statement corresponded with the statement of the 
evidence, in the incomplete of bill of exceptions, on which 
the point stated in the first exception arose, but the Judge 
had not stated the point decided, or put his seal or signa- 
ture toit. Judge Webb died in September, 1823. 

The counsel for the defendants in error contended, that 


jqjo matter of exception was culy shewn. 


@ Acts of 1825, p. 
75, 8. 3. 





JUDGE SAFFOLD delivered the opinion of the 
Court. 


In this case the preliminary question is to be first con- 
sidered. We have no doubt but that in all cases where 
the presiding Judge fails or refuses to certify exceptions 
taken, and of right this should have been done, the ex- 
ceptions may, without the aid of our statute of January, 
1826, be shewn by evidence aliun‘e. 

This statute “enacts “that in all ‘cases in which the 
Judge of any inferior Court shall have or may refuse to 
certify any exception taken on the trial of any cause, it 
shall and may be lawful for the Supreme Court to receive 
such evidence of the exception as may be satisfactory to 
it,” &c. &c. This statute enlarges the right to establish 
exceptions by evidence aliunde, but does not appear to 
have changed the rule as to the time and manner of taking 
them. Exceptions must be stated to the Court during 
the trial. The adverse party on being thus notified, may 
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supply the defect, or waive the matter objected to. The JANUARY 1626. 


substance of the exception should, during the trial. be 
briefly, noted in writing, though it may afterwards be 
more formally written out, and for the sake of conve- 
nience and dispatch of business,the Court may grant leave 
to the party to prepare and present his bill of exceptions 
within a reasonable time after the trial. If the excep- 
tions be taken and the bill of exceptions presented to the 
Judge, according to these principles, and he refuses to 
sign and seal it, the party may shew the exception by 
other evidence. But a due regard to the rights of the 
other party requires that such evidence should be taken 
in the same Court (unless the Court refuses to permit it,) 
at the earliest convenient opportunity, and with notice to 
the adverse party. 

On behalf of the plaintiffs in error, it is contended that 
the statute provides for cases anterior to its enactment, 
in which the Judge may have failed or refused to certify 
any exception. It is true thé?phraseology of the statute 
presents some difficulty, but it evidently could not have 
been the intention of the Legislature to extend its opera- 
tion to all cases, at any length of time after they had been 
determined by the inferior Court. Here the judgement 
of the Circuit Court was rendered in May, 1823, and the 
affidavit in proof of the exception made before this 
Court in July, 1826, without notice to the adverse party. 
Although we may be satisfied that the exception was 
taken as stated, yet in principle and as a precedent, we 
think it dangerous and inadmissible to permit a judge- 
ment to be affected by exceptions proved so long after 
the judgement has been rendered. _ It is not shewn when 
this exception was reduced to writing and presented to 
the Judge for his signature. The affidavit states that it 
was truly taken at the time of the trial, but whether taken 
yerbally or in writing, and whether during the term or 
even during the cireut, the Judge refused to certify it, 
is not shewn. For aught that appears, it may not have 
been reduced to writing, and the Judge requested, until 
several weeks or even months after the trial. As the as- 
signment of error is founded solely on the matter thus 
c!imed as a bill of exceptions. The judgement must be 
affirmed. 


Hitecxscocx, for plaintiffs. 
Parsons and Lyon, tor defendants. 


ON ee’ 
Tombeckbee 
Bank 


v. 
Malone. 
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GarrArp v. ZACHARIAUL. 


’ In Aedt on a promissory note, it is a good bar that, afte* making and 
before maturity of the note, the parties agteed that the maker 
ould buy and deliver specific articles to payee in satisfaction, 
and ‘hat the maker bought and tendered the. articles accordingly, 
and payee refused to receive them ; and it is not necessary to aver 
that defendant yet has them ready to deliver, or that he abandoned 
them. 


In the Circuit Court of Lauderdale county, George 
; Zachariah declared in debt against William W’. Garrard, 
on a promissory note for £100. Defendant plead that after 
m king and before maturity of the note, he and plaintiff 
agreed that he should buy ofWohn L. Wood 15,000 feet 
of plank, and deliver itto the plaintiff six months before the 
note became due, and that he would receive it in satisfac- 
tion of the note; that defendant accordingly bought and 
tendered the plank to the Paincift who refused’to receive 
it. Tothis pleathe plaintiff demurred. Depfurrer sustained 
and judgement for plaintiff. Garrard assigned this mat- 
ter as error. 


Mart, for plaintiff. 
Manuswattand Woo.tpripeGs, for defendant in error. 


JUDGE TAYLOR delivered the opinion of the Court. 


Ir has been contended by the counsel for the plaintiff 
in error, that the. agreement constituted the maker the 
agent of the pavee; and that as soon as the plank was 
purch asedl, it became the property of the payee, and 
the note was ipso facto discharged. This is obviously an 
untenable position. It is not necessary to sustain it, in 
order to suppor: this plea. The plea shows a new execu- 
tory contract. which when executed, was to discharge 
the note. The defendant, to perform his part of the con- 
tract, was to buy the plank (and of course to pay money 
or incur a debt to the amount of its cost) and deliver it 
to the plaintiff. It cannot be, nor is it denied, that the per- 
formance of this new agreement would discharge the de- 
fendant from liability on the note. But it is contended, 
that although he bought the plank, and tendered it to the 
plaintiff, yet as he refused to receive it, the defendant 
must abandon it, or keep it ready to be delivered to the 
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plaintiff when he may demand it,.and that the plea should JANUARY 1626, 
have averred that one or the other of these things had ““yY™ 


been'done. The rules which apply to a tender of »money 
ought not to govern a tender of specific articles. Money 
can be kept without’expense, and with little comparative 
risk ;. not so as to bulky or heavy articles. | If one con- 
tracts to pay another twenty horses ata specificd day, 
buys them and has them ready to deliver at the day, and 
the other party refuses to receive them, would it be rea- 
sonable, that he who had contracted to deliver the horses, 
should keep them for an indefinite length of time, ready 
to deliver tothe other party on demand, or should aban- 
don them, in order to,be discharged from liability on his 
contract? I think notQWhether a party, who after making 
such a tender, which“ts refused, converts the property to 
his own use, would be liable in an action of trover, or 
not, it is not necessary now to determine. 

It is the unanimous opinion of the Court, that the ten- 
der of the specific articles, iff conformity with the con- 
tract, was a discharge of the contract ; and that no other 
averments than those made, were necessary in the plea. 
For the support of this opinion, see Chipman on Contracts. 

Judgement reversed and cause remanded. 





ALLEN’s executor v. MAtTuews’ administrator. 


Payee against maker. Plaintiff produced in evidence, the note payable 
at bank of G. with the usual order to credit the drawer, and endorsed 
by the payee. Defendant proved that it was the usual custonmiof the 
Banky on discounting such notes, to place the amount to drawer’s 
credit. This being all the evidence, the Court properly instructed 
the jury to find for the defendant. 


‘“AssumpPsit in Autauga Circuit Court, John Allen 
against John Mathews; both parties dicd, and the suit 
was’ ed by and against their representatives. On 
me trial, the’plaintiff produced in evidence, a note as fol- 
OWS: 

* Milledgeville, September 30, 1818. 

Sixty days after date, I promise to pay to John Allen 
or order, at the Branch Bank of the State of Georgia, at 
35 


Garrard 


v. 
Zachariah, 





Tasks DETERMINED IN THE 





oe < 
AABUARY 1828, Milledgevill Cor hundred and fifty dollars, without de. 
— od ff alue received. JO MATHEWS, 
‘ ¢ drawer, J. A. 

Mathews, ‘Anatamicted that the payee had cain the note in 

* blank. The defendant proved that it was in general the 

custom of Banks, and the custom of this Bank, when a 

ote with an order or memorandum, similar to ‘this! was 

Mecoapecd. to place the funds produced thereby tv the 

credit of the drawer of the note. This being all the evi- 

dence, the Court instructed the jury, that the presumption 

of a consideration from the payee to the maker, was done 

v away by this evidence ; and to find a verdict for the des 

fendant ; to which the plaintiff excepted, and assigned this 
matter here as error. 


Go.ptawalrteE, for plaintiff. 
®H: G. Perry and Gorvon, for defendant. 


JUDGE GAYLE deliWered the opinion of the ma- 
jority of the Court. 


Tue counsel for the plaintiff in error contends, that 
the Court below erred in the charge as to the pre 
sumption of consideration, and went beyond its proper 
sphere in instructing the jury to find a verdict for the dee 
fendant. 

It appears that Allen endorsed the note, and his order 

' to credit the drawer, shews that it was made in order to 

be discounted by the Bank, for the benefit of Mathews. 

It is not shewn that it was discounted, and afterwards 

paid by the endorser, nor could these facts be inferred 

@Laniam.. xx- from the circumstance of the note being in Allen’s pos- 
Suter Anti. P- Session. ° 

Tite province of the jury is to ascertain facts which 
are controverted. If by a special verdict, a case agreed. a 
demurrer to evidence, or other means, the facts are esta- 
blished, it becomes the duty of the Court to declare 
judgement which the law requires to be rendered ; sovit 
is the duty of the Court, to determine on the construc- 
tion and effect of all instruments of writing.) In the 
argument of the counsel for the plaintiff, facts Pind the 
evidence of facts, appear to have been confounded. It is 
the province of the jury to determine on the credibility 
of witnesses, and to weigh variant and contradictory tes- 
timony. But in this case, the plaintiff in his bill of excep* 
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tions states, that certain facts were proved. If the Court JANUARY 1828, 
had charged the jury hypothetically, that af, these very te 
facts were proved to their satisfaction, they must find a v. 
verdict for the defendant, it could not be said,’ that the Maher's 
charge was as to the matters of fact ; so if by special ver- 
dict, the same facts were found to be true, which’ the 
bill of exceptions state were proved to be true, it would 
have been the duty of the Court to give judgement for 
the defendant. It is the opinion of the majority of the 
Court that there was no error in the charge. Judgement 
aftirmed. 

Jupce Wuirte dissents. 

Junce Sarrotp having presided in the Court below, 
gave no opinion here. 








Mason v. Situ and others. 


Judgement by nil dicit having been rendered for less than by the 
writing appers to have been then due. The Supreme Court ona 
writ of error on behalf of the plaintiff, will reverse the judgement 
at his costs, refer to the endorsement of the original writ, and ren- 
der judgement for the correct amount. 


In Lawrence Circuit Court, David Mason declared in 
assummpsit against Thomas and Isaac Smith, and Noble 
R. Ladd, on their promissory note for $5,508 19, due 
and payable 25th December. 1821. At September term, 
1823, judgement by n7/ dicit, was entered against the de- 
fendants for $3,885 and the costs. ‘The endorsement of 
the plaintiff’s attorney on the writ of capias, stated the 
date, amount, &c. of the note, that $1,075 75 were paid 
on ist January, 1822, and $774 66 on 2d March, 1822, 
and that the balance of the sum mentioned in the note, 
remained due and unpaid. 

The judgement as entered being for less than by the 
note and credits stated thereon, appeared to be due, the 
plaintiff, at February term, 1825, of the Circuit Court, en- 
tered a motion to amend the entry of the judgement. At 
Marg¢h term 1826, he discontinued this motion, and after- 
wards sued out a writ of error to this Court, and assigned 
as error, that the judgement was for $3,885, when it 
should have been for $4,181 62. 
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JANUARY 1928. Oxwonp, for plaintiff. 


SS a A 
useh Oursfirstistatute of jeo fails does not reach this case 
Smin, OF Protect the error.‘ The error proceeded from a mis- 


By A ation of the interest by the clerk. The act of 
6 Acts 1824, pat 1824, ° passed after this judgement was rendered. ‘The 
cause was decided and the parties out of Court, before 
the law gave the remedy by motion, in the Court where 
the judgement was rendered; our remedy there was at 
least doubtful. But the parties are regularly i in this Court, 
and asa calculation from the matters in the record, will 
shew the error, the fourth section of the statute of 1824, 
in so many words, requires this Court to order the judges 
ment to be amended at our costs. 


* 





. Hopk:n5, for defendants, 





How can the alleged miscalculation be shewn here? 
re note and credits entered thereon, are not spread on 
the record. This Court has several times decided that 

the endorsement on the writ will not be looked to, for the 
con dint sb purpose of sustaining an assignment of errors. “ [ven if 
119, 274. it were, may not payments have been made which were 
entered on the note or made after the writ issued, and 
duly entered? The record shews that the defendants 
withdrew their pleas, and the plaintiff took his judgement 
for a certain amount. What is to be inferred from this, 
but that the parties, on calculation of all the payments, 
as well those not endorsed as those endorsed in the 
writ, ascertained this amount to be then due, and that 
the plaintiff was satisfied that he was entitled to no 
more, and the defendant, that he was entitled to this 
mucti? If there be an error, and the statute of 1824 
fives the remedy, does it not extend to the Court be- 
low gs much as to this Court? In either case, the matter 
to which the statute is to be applied, occurred before its 
enactment. Amendments of mistakes in entries may 
be made after judgement, and if necessary to haye the 
other party before the Court when such order was ma 
C5 notice would effect this object. “The note is filed with 
the record of the case in the Circuit Court, and if the 
clerk made a mistake in the calculation, it could™Be there 
shewn much more clearly than here. Even if this Court 
should be of opinion that the error has occurréd,must 
not the cause be remanded, in order that these Matters 


‘a Pre may be examined in the Court below? ° 
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JUDGE SAFFOLD delivered the opinion of the JANUARY 162. 
Court. a ag 


TueE note as described in the declaration, (according to giiueeal, 
the usual practice,) shews only the amount which the de- 
fendants undertook to pay. ‘The payments or credits en- 
tered on the note cannot be ascertained without reference 
to the endorsement on the writ It has been the practice 
of this Court to refer to such endorsement to sustain, * rede 
but to refuse to look to it to reverse a judgement on tech- -5*. 
nical or formal exceptions. But in this case, the matter 
assigned as error goes directly to the merits. The as- ee 
signment alleges that a mistake of several hundred dol- 
lars was made in the computation, and inthe judgement. 

Prior to the statute of 1824, “to regulate pleadings at 

common law,” it was the uniform practice of this Court, 

in cases like the present, to reverse the judgement and 

render it here for the correct amount as shewn by the 

record. By the fifth section of this statute ° it is enacted 4 Acts 1824, p.17. 
that no cause shall be reversed by the Supreme Court 
for any clerical error or misprision in calculation of in- 
terest, or other mistake of a clerk, unless the Court of 
original jurisdiction where the same was determined, 
shall upon application, refuse the amendment. But the 
third section of the same statute enacts, “ that no cause 
shall hereafter be reversed by the Supreme Court, or any 
Circuit Court, for any miscalculation of interest, or other 
clerical misprision in entering up judgement, so as to 
give costs to the plaintiff in error, but in all such cases, 
the Supreme Court may order the judgement to be 
amended at the costs of the plaintiffs in error.” 

Thus it appears, that in cases like the present, this 
Court may not reverse at the defendants’ costs, but may 
order the judgement to be amended at the costs ‘of the 
plaintiff in error. If the mistake here had been against 
the defendants, an execution might have had its effect 
before a session of the Circuit Court, at which a motion 
to amend could be heard. Then the remedy, by resorting 
to the Supreme Court, (as given by this section of the 
statute,) was not unnecessary or useless. As the amend- 
ment must be at the costs of the plaintiffs, no injury can 
be done to the defendant, by applying for the remedy 
here, rather than in the Circuit Court. We entertain no 
doubt that the statute authorizes it, or that is a proper 
«ase for it. 


- 


CASES DETERMINED IN THE 


sanuaRvisw. Jet the judgement be corrected at the costs of the 


ON 


v. 


Smith et al. 


plaintiff. 

Jupce Warre having been of counsel, gave no opinion, 

Judgement was accordingly entered, that the judge- 
ment of the Circuit Court be annulled, ‘and that the de- 
fendants recover against the plaintiff the costs accruing in 
this Court; and the Court here rendering such judgement 
as should have been rendered by the Court below, further 
consider, that the plaintiff recover against the defendants 
¢4181 68, (the sum for which judgement should have 
been rendered by the Court below at their September 
term, 1823, being the balance of principal and interest, 
which appears then to have been due on the promissory 
note in the declaration mentioned,) and also his costs by 
him about his suit in said Circuit Court expended. 


¥ 





Goopwin v. MorGaAy. 


1. Atitle to property derived from a woman not married, is valid, 


notwithstanding she be living with a man as if married 

2. A parol gift of a slave in North Carolina, held good, although 
there is a statute in that State requiring bills of sale of slaves tw be 
recorded, &c. on the ground that the statute does not operate be- 
tween parties, and those claiming under them. 


Peter MorGav, jr. declared against George Good- 
win, in the Circuit Court of Washington county, in 
detinue, for eleven slaves. The defendant pleaded now 
detinet, a trial was had at November term, 1827, anda 
verdict found for the plaintiff, for eight of the slaves, 
upon which a judgement was entered. 

Goodwin took a bill of exceptions at the trial, which is 
as follows; 

“It was proved that Peter Morgan, the elder, and 
Anna Gunter, lived together in North Carolina, and had 
three chiidren (of whom plaintiff was one) before their 
marriage, and were privately married while she was 
pregnant of a fourth child, and continued to live together 
until his death in 1809, both his and her property con- 
tinuing under, his control; that the negro Rose is the 
child of a negro woman who was given to Anna Gunter 
by her father, and the other slaves named in the decla- 
ration are the offspring of Rose. 


& 
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Before said marriage of his mother, and when plaintiff JANUARY 1828. 
ON ee! 
win 


was four or five years old, and Rose a little older, she made 
a parol gift of Rose to him, in the presence of said Mor- 
gan, the elder, of defendant who was his ward, and lived 
with him, and of Allen and Knight and two other per- 
sons ; which persons last mentioned, she requested to 
to witness what she was about tu do, and then took Rose 
by the hand and placed it in the hand of the plaintiff, 
saying that she gave her to him as his property forever. 
Said Morgan, the elder, was then standing by, saw the 
whole transaction, and said, “I ought to give Peter: my 
boy Bob, as I am as able to give away property as Anna.” 

Peter Morgan, the elder, died in 1809; and by his last 
will, appointed the defendant and two other persons his 
executors, and the defendant and two others, guardians to 
his children; directed that his executors should sell 
enough of his estate to pay all his just debts, and also 
directed the manner in which his estate should be divided 
among his wife and four children, bequeathing Rose and 
her children to the plaintiff, unless his wife should choose 
them as part of her share. 

The defendant proved the will, qualified as executor, 
and took Rose and her children into his possession. 
These and all the other negroes were sold by him as ex- 
ecutor, to satisfy the debts of the estate, and at the sale 
he bought Rose and children. In 1812 he finally settled 
his accounts as executor, and by the settlement it appears 
that the estate was yet in his debt. 

The statute of North Carolina of 1795, which gives to 
. executors and administrators the same powers which 
were given by the will, and prohibits them from making 
any other than sales at auction, on six months credit, 
was proved and read in evidence, as was also a statute 
of said State as follows : 

“And whereas, many persons have been injured by 
secret deeds of gift to children and others, and for want 


of formal bills of sale for slaves, and a law perpetuating | 


such gifts and sales ; for remedy whereof, Be it enacted, 
&c. that from and after the 1st day of June next, (1784) 
all sales of slaves shall be in writing, attested by at least 
one credible witness, or otherwise shall not: be deemed 
valid ; and all bills of sales of negroes, and deeds of gift 
of any estate of whatever nature, shall within nine 
months after the making thereof, be proved in due form 


* 


v. 


Morgan. 
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JANUARY 1898. and recorded, and.all bills of sale and. deeds of gift, not 
ym Y authenticated and perpetuated in’ manner as by this act 





directed, shall be void, and ofno force whatsoever ; any 
law to the contrary notwithstanding.” 

No bill of sale to the plaintiff was given in evidence. 

The defendant requested the Court to charge the jury, 
that by virtue of said last cited statute, the gift to the 
plaintiff was void; and that the gift was void, because 
when made, Morgan, the elder, and Anna lived together 
as man and wife. 

‘The Court refused the instructions prayed for, and 
charged the jury that the gift from Anna Gunter to the 
plaintiff was valid, inasmuch as he was a minor when it 
was made ; that the defendant, Goodwin, having been ap- 
pointed and qualified as executor, acquired no right un» 
der the purchase made by him, and was not to be consi- 
dered as a creditor, or subsequent purchaser; and that 
the gift to the plaintiff was not void, unless when it was 
made, there was a general reputation that said Anna Gun- 
ter and Morgan, the elder, were married; to all which 
the defendant, Goodwin, excepted, &c. 

The matters of this bill of exceptions are now assigned 
here by Goodwin as error. 


Hitcucock, for the plaintiff in error, cited 12 Whea- 
ton 169. 1 Haywood 289. N.C. Rep. 191. 2 Starkie. 
700. 4 John. 204. 


Baaavw, for defendant in error. 


JUDGE PERRY delivered the opinion of a majority 
of the Court. 


Tue refusal of the Court below to give the charge re- 
quested, is assigned for error, and it is the only assigt« 
ment deemed necessary for this Court to determine, as re- 
gards the rights of the parties. It is contended that the 
cohabitation and living together of Anna Gunter and 
Peter Morgan, placed them, as regarded her property, in 
the same situation as if they had been legally married, 
and that the marriage of Anna Gunter and Peter, subse- 
quent to the gift by Annato her son, the present defendant 
inerror rendered the gift void, inasmuch as Peter Morgan, 
the then husband of Anna, must be considered as a sub- 
sequent purchaser. I hold that neither of these proposi- 
tions are supported by law, for it cannot be denied that the 
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‘Rusband only acquires by marriage the same right in the JANUARY 1838, 
property of his wife, which she had while a feme sole,and “v™ 
the property thus acquired, is by virtue of the-marriage; gi 
and he cannot be considered as a purchaser; marriage and == M*"4™ 
purchase being separate and distiact modes of acquiring 

a title to property. “I hold it also to be equally true, that asee Bik, corm 
Anna Gunter and Peter Morgan’s living together in a “* 
state of adultery, did not suspend her legal existence ; she 

was as capable of suing and being sued, and making con- 

tracts independent of the person with whom she lived and 

cohabited, as any other person could be. Were this not 

the case, persons living in this situation would feceive all 
advantages attendant on a legal marriage, in violationof 

the best policy of society. Considering Anna’ Gunter then 

as a feme sole when the gift was made, is it avoided 

by the statute of North Carolina? * By the authorities “Sef, pase 7%, . 


here referred to, it will be found that the Courts of that Sepeeme Court 
. ° ° of N Caro! 

State have uniformly decided, that this act was made for 1822. 1 Hayw¥ 

the benefit of creditors only, and that sales and gifts of **** 

slaves by parol, were valid under it, as between the par« 

ties, when there were neither creditors nor purchasers to 

be affected by such gift or sale. The same rule prevails 

at common law. I am then of opinion that the gift 

made by Anna Gunter to her son, the defendant in error, 

of the negroes in question, previous to her intermarriage ° 

with Peter Morgan, under whom the present plaintiff in 

error claims, was a good and valid gift, and vested the 

title to sa negroes in the defendant ; the plaintiff in, 

error deriving no title to them as a creditor or purchaser 

from Anna Gunter. Iam therefore of opinion, that the 

Court below did not err in refusing the instruction asked 

for. Let the judgement therefore be affirmed ; and of this 

opinion, are a majority of the Court. 


By JUDGE CRENSHAW. 


Tuis case involves many important principles which 
were developed in the arguments of counsel, all of which 
it might be gratifying to notice ; but as they have not all 
been noticed in the opinion just delivered by the Court, 
I shall bring to view those only which I conceive necese 
sary to lead to a correct legal conclusion. 

A short history of the case is this: “that at the time of 
the pretended gift, Peter Morgan, the donee, was an ine 

36 
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v. 
Morgan. 
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dANVARY 12. font four or five years of age, and that it was not in writi 
4 Wo but verbal, that. persons then present were called on 


to witness the transaction, and the hand of Rose was fore 
mally placed into the hand of Peter in token of delivery ; 
that Rose continued in the possession of the donor, until 
some years afterward:, she intermarried with Peter More 
gan, the elder, when said negro passed into his possession, 
and there continued as his own property until he died; 
and who by a testamentary disposition, bequeathed Rose 
‘and her children to Peter, the donee. After the death of the 
‘testator, Goodwin, his executor, took possession of these 
negroes, together with the rest of his personal estate, and 
sold the whole for the payment of debts, in pursuance of 
directions contained in the will; that he purchased these 
negroes at his own sale, but that the estate was indebted 
to him ina larger amount than the value of the purchase ; 
that a record of his transactions on the estate, approved 
and recorded by a competent tribunal in North Carolina, 
was produced in evidence by the plaintiff below.” Other 
facts were émbraced in the case, but these are all which 
I consider material to the rights of the parties, or to a de« 
termination of the matter in controversy. 

The first and most important question is, whether this 
pretended gift from Anna Gunter tw her illegitimate son 


- Peter, was a valid alienation of her right of property to 


the negro girl Rose? 

It is laid down in the best authorities, “that at common 
law, a gift of personal property to be good, must transter 
both the right of property and the possession of the chat 
tel, whereby one person renounces and another person 
immediately acquires all title and interest therein, and 
which may be done either by writing or by word_of 
mouth, attested by sufficient evidence, of which, delivery 
of possession is the strongest and most essential, and 
that a true and proper ,gift must always be accompanied 
with possession and must take effect immediately.” Ac- 
cording to this definition, actual possession must accom 
pany the gift. If the donor continue in possession, or in 
other words, if the possession be not actually and substane 
tially transferred to the donee, or to some person for his 
use and benefit, the gift wants what the learned commene 
tator considers its most essential ingredient, and would 
be absolutely void. 

‘ An the case at bar, did Anna Gunter actually part with 
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the possession of Rose? After the childish farce of placing JANUARY 1838, 


the hand of the negro child into that of her own child, 
did she exercise less authority and ownership over the 
property than she did before, or did she for a single mo- 
ment divest herself of the possession? Was the transace 
tion stamped with these circumstances of solemnity which 
the law requires to give it validity? . And are such se- 
cret family donations at a remote period, when the pro- 
perty has passed into the hands of other persons, and this 
too, resting on the fading memory of man, to receive the 
countenance and sanction of a revising Court? Before 
I can yield my assent to the affirmative of these proposi- 
tions, I for one must at least pause and hesitate. If then, 
the gift be void, the right of property in the girl Rose, 
vested in Morgan, the elder, on his intermarriage with 
Anna Gunter; and on his death passed into the possession 
of Goodwin, his executor, as a legacy to Morgan, the 
younger, but liable with the rest of the testator’s estate, 
to the payment of debts in the first instance. Hence, the 
well settled rule, that a legatee cannot maintain an action 
for his legacy in a court of law, unless the executor has 
assented to the legacy, but that his remedy is by bill in 
Chancery. If this view of the subject be correct, it is 
immaterial whether Goodwin’s purchase of Rose and her 
children at his own sale was good or bad; if bad, the pro- 
perty rested where it did before the sale, in his own pos- 
Session for the benefit of the estate. But I hold that an 
executor or trustee, where they have the right to sell, may 
purchase to the extent of their interest in the estate; and 
that if the sale be fair and bona fide, they shall be protect- 
ed tothat extent. In the present case, the executor had 
aright derived from the law, as well as from the will, to 
sell the whole of the testator’s personal estate, if necessary 
for the payment of debts. That the sale was fraudulent 
and not fair and bona fide, is not to be presumed without 
evidence. It cannot be inferred from the record of the 
proceedings of the executor in his administration on the 
estate, because that record was produced in testimony by 
Morgan himself, and is at least prima facie evidence of the 
facts which it purports on its face to shew, because it is the 
record of a court of competent jurisdiction, not reversed 
or set aside, and shews that the proceedings of the execue 
tor have been examined and approved by the proper tri-« 
bunal ; and because it shews that the estate was indebted 
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JANUARY 189; to the executor in an amount exceeding the value of hig 
SF a 
Goodwin 


purchase, and that the whole of the personal estate has 
been sold tor the payment of debts. 

For these and many other reasons which I have not had 
time to express in writing, I think the judgement should 


» be reversed and the cause remanded. 


Judgement affirmed. 





Moore v. Tae Mayor ann ALDERMEN oF Mosice. 


1- The corporation of Mobile, receiving powder on storage out of the 
city, under the ordinance on that subject, is not liable if it be stolen, 
unless negi:gence be proved, although a reward be paid. 

2 herr liability is like that of warehousemen and not of insufers. 


Josep W. Moore brought an action on the case 
ggainst the mayor and aldermen of the city of Mobile, in 
the Circuit Court of Mobile ¢otinty; and declared specially 
for the loss by the negligence of the defendants, of a cer- 
tain quantity of gun powder, which had been delivered to 
them under the city ordinance, which was recited. The 
defendants plead the general issuc ; and at the April term, 
1827, a trial was had before the Chief Justice, and a 
verdict was found for the defendants. 

Atthe trial, a bill of exceptions was taken by the plain- 
tiff, shewing that it was proved before the jury, that he 
had purchased some time previous to the commencement 
of the action, a quantity of powder then deposited in the 
public magazine of the corporation, under an ordina 
of said city, passed the 19th of December, 1821, by whic 
ordinance it.was provided, that after its passage, it should 
not be lawful for any person to keep more than twenty- 
five pounds of gun powder in the.city ; and subjecting any 
person violating the ordinance, to afine not exceeding ten 
dollars for every twenty-four hours that powder was so 
kept ; that vessels, &c. should not be permitted to lie at a 
wharf with powder on board, more than twenty-four 
hours, &c. It was also provided, that a powder maga- 
zine should be kept out of the city ; and a keeper of it 
should be appointed by the corporation, whose duty it 
was to take charge of all gum powder sent out to said 
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ae 
magazine on storage, to see it safely deposited ; therein ; JANUARY 1928, 


to keep a box in a certain ‘part of the city for the» recep- gent oy 
tion of orders for powder from the magazine, and to send 
The Mayor & Als 


to the magazine for such powder as might. be ordered, desman of Mobiles 
and deliver it as soon as possible; that the said keeper 

should charge for storage, and collect at the end of each 

month, twelve and a half cents per keg, for all powder 

deposited there, which he was to pay to the clerk of the + 
board ; and he was to receive for his services, one half of 
the amount collected, while he acted as keeper in com- 
pliance with the requisitions of the ordinance. The 
plaintif further proved a due demand of the powder, be- 
fore suit was brought, of the keeper, and also of themayor 
and aldermen of the city, and that they would not de- 
liver it or pay for it. 

The defendants proved that a-hole was picked in the 
wall of the magazine by persons unknown to them, 
through which the powder was stolen. 

On this evidence, the Court charged the jury, that if 
they believed there had been negligence in keeping said 
powder house, the plaintiff was entitled to recover;, but 
that if they believed there had been no negligence in 
keeping said house, that they shduld find for the defen- 
dants. To which the plaintiff excepted, and now assigns 
that charge as the error committed in the Court below. 


Saxte, for the plaintiff, relied upon the position that , soneson Bailm, 
where a bailee or carrier for a reward is robbed, nothing is oe; De 
. . . 909, en, ap. 

but the act of the public enemy will excuse him. “| Munf, 213, 


Hircucock, for the defgndants, contended that they 
were not to be considered as dazlees for reward, and that 
the doctrine of common carriers did not in any respect 
apply to them. 

By looking into the ordinance, it will be found that it 
presents a case of municipal regulation for the protection 
of the city against fire; that the magazine keeper is a pub- 
lic or municipal officer, acting under the authority of law ; 
that he. himself is not liable except for negligence, and 
that the corporation are not liable at all for Azs negligence. 
The price paid for storage is not to be considered as a 
reward, but only such a tax as will remunerate the corpo- 
ration for the expenses of erecting the magazine, keeping 
it in repair, and indemnifying the ‘keeper for his trouble 
in receiving and re-delivering the powder. The power 
of the corporation to pass the ordinance is not denied ; in- 
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JANUARY 1828, deed, the p] .intiff relies upon it as the source from whence 

“—<™ he derives the liability of the corporation. If the corpoe 

“pr ration had the power to prohibit the introduction of pows 

eerie, der. on the ground. of public policy, and with a view to 

public safety, the ordinance cannot be viewed as a cons 

‘ tract to be, liable for what should be deposited. The 

plaintiff.was not bound to deposite the powder in the ma- 

gazine; he might have kept it himself if he chose to do so 

_* out of the city. The erection of the magazine and the 

, appointment of a keeper, were intended for the accom. 

modation of the plaintiff and not for emolument or re- 

ward. The keeper was therefore liable only for negli- 
gence,jand the corporation not at all. 

The passing of the ordinance being an act of municipal 
regulation, the charter gave the corporation the power to 
appoint a keeper and to fix his compensation. He there- 
fore, became a public officer, for whose acts the corpora: 
tion’are no more liable than they are for the acts of their 
scity constables, night watches, &c. and all other officers 
appointed by them to carry into effect the ordinances 
passed for the general welfare, 

The case}cited from 2 Hen. and Munf. by Mr Salle, 
unfortunately for him,vestablishes the above principles, 
and if I understand it rightly; is in point in favor of the 
defendants. 4? 


Satxtein reply: The opinion of Chancellor Wyte 
was.cited merely to. shew that a warchouseman stood, 
upon the same footing as any other bailee. The case was 
reversed upon the very ground that the Commonwealth 
of Virginia was not the owner of the warehouse, and for 
that reason, not liable as bailee. The Commonwealth 
was not liable at all, inasmuch as the loss did not happen 
by fire, the only act insured against. But in the case th 
fore the Court, the magazine belongs to the corporation, 
and they appoint a keeper, perhaps a slave, to receive and 
re-deliver the powder. The defendant’s counsel has ar- 
gued that the corporation does Not receive a reward, but 

‘a mere tax, and that:it isno more liable for the acts of its 
keeper than it is for those of its constables, &c. Credat 
Judeus Appella, non ego. 


Sf 





JUDGE WHITE delivered the opinion of the Court. 


In support of the plaintiff’s pdsition, it is contended 
that the liability which the Jaw, from principles of public 
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policy to prevent collusion with thieves, imposes on cOm- JANUARY 1028, 
mon carriers, should, from the same policy, and forthe “~~ 
same reason, be required at the hands of these defendants. =_ . 
We can find no decision which would-bear us out in the grmenorMobile 
application of this principle, (severe in itself and existing 

only in a few instances from the force of policy alone,) to 

the present case. Courts have heretofore been cautious 

in extending it; and we feel ourselves bound to tread in 

their prudent footsteps: We b: lieve that the situation 

of the defendants in the present case resembles much 

more strongly that of a warehouseman, or a bailee, for 

hire without special contract to"msure. A warehouses 

man, or the community by whom he may be employed, 

almost universally receives storage, and yet it will be 
seen, by consulting the late edition of Comyn’s Digest, * oVel, §, pega 
and the authorities there referred to, that he is only 

bound to take reasonable and common care of the com- 

modity entrusted to his charge. On the previous page of 

the same book and in 1 Esp. Cases,° it is laid down, that 451% 

a bailee for hire is not answerable for the property, if he j 
took the same care of it that a prudent man would take ) 
of his own; not, though the loss should arise from the 
embezzlement of his servants. We think that the de- 
fendants in the present action did not incur a greater re- 
sponsibility than in the cases cited ; and, therefore, are of 
opinion that the Cireuit Court were right imtheir charge, 
and that this judgement must be affirmed. 





StroppER v. Pow.eELt. 


1. In this State a possession for twenty years under claim of title, 
creates a presumption of a grant. : . 

2. Where a special verdict shews that the plaintiff has a right. but 
does not define it with sufficient certainty, so that the Court can 
render a proper judgement on it, a venire de novo will be awarded, 


Samvet Powe tt brought in the Circuit Court of Moe 
bile county, in 1823, an action of trespass, endorsed under 
the statute “to try titles,” against Seth Stodder, to ree 
cover of him the possession of the Globe Tavern in Moe 


bile, and the,lot upon which it stood, and damages 

































a 





| CASES DETERMINED IN THE 


JANUARY 18%. for the detention. The def dant pleaded the genera! 
" issue, and at February term, 7826, a trial was had, and'a 


Special verdict was found by the jury. 

By the special verdict, the jurors say.“ it was proven 
that Dominique Dolive claimed the Globe Hotel, by 
‘having in his possession a paper with a discuit attached to 
it. Dominique Dolive, agreeably to the evidence, died 
twenty or twenty-eight years ago. The heits of Do- 
minique Dolive, agreeably to the evidence, are five in 
number. It was proven that all the heirs of D. Dolive 
reljnquished their rightto Sifroy Dolive. Sifroy Dolive 
‘was proven to be seve or eight years old at the death of 

s father, and twelve or thirteen when his brother told 
hing he might have this property. It was proven that he, 
Sifroy Dolive, did convey the premises to Thos. Powell, 
in writing ; he conveyed them after his marriage. The 
conveyance was not produced by the plaintiff on the 
trial. The cause of the absence of the conveyance was 
not proven. It was proven by the plaintiff that there 
was a paper said to be a certificate from the United States’ 
Land Office; the contents of it were not proven. No 
other proof of the above, than what is here stated. It was 
prodeh that Thomas Powell held possession of the pre- 
Misés’six or eight years; he died possessed of the same. 
Powell and, those under whom he claimed, was in,pos- 
session of the premises twenty-three or twenty-eight 
years. Powell, agreeably to the evidence, died, leaving a 
son naned Daniel, who also died before the institution of 
this¥suit, his age about seventeen years.» It wag not 
proven that Daniel did take possession by himself or 
tenant. It was proven that S. Stodder went into pos- 
session under the lease of Louis Dolive, Nicholas Weeks 
and Dariel Dtivol, hereto annexed. It was proven that 
Stodder was in possession at the institution of this suit. 
It was proven that the yearly value of the premises was 
in 1823 $500; in 1824 $500yand in 1825, 6 or $700. It 
‘was proven that Samuel Powell was the only brother of 
Thomas Powell, at T. Powell’s death. It was proven 
that he had sisters living. It was proven that the chil- 
dren of Theophilus Powcll, a brother of Thomas Powell, 
were living at the death of Thomas Powell. It was not 
proven how many uncles @nd aunts Daniel Powell had 
at his death, he had aunts and, uncles living. It was 
proven agreeably to the lease, that it.-had oot expired at 
the time of the suit brought.” ; 
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Annexed to the verdict is a lease in due form, made JANUARY 182g 


at Mobile, the 1st of December, 1820, by Louis Dolive, 
Nicholas Weeks, and D. Duvol, as executors of the 
estate of Thomas Powell, to Seth Stodder, for the pre- 
mises in question for five years, at the yearly rent of 
$500. The deed is signed by Louis Dolive, ex: cutor et 
guar dian, and by JD. Duvol, executor. (But there was 
no evidence that they were such executors.) 

The jury refer to the Court the matters of law aris'ng 
upon this evidence, and if in the opinion of the Court the 
defendant be guilty, they so find, and assess the plaintiffs 
damages at $1600; if otherwise, they find for the defen- 
dant. 

The Court below upon this verdict, gave judg#ment 
for the plaintiff, for the premises, damages, and cost® The 


defendant brought the cause to this Court, and assigned | 


several matters as error, all in the judgement rendered 
against him by the Court, on the verdict. | 


A. B. Cooper, for plaintiff in error. 

The special verdict returned by the jury is not suffi- 
cient to sustain the judgement. The principal objections 
to it are: 1st. The insufficiency and uncertainty o' the 
verdict. 2nd. That the defendant in error has shewn no 
title in himself. 3rd. That the defendant in error was 
tenant in common with others, and could only sue for 
and recover his moiety, &c. 

I. The verdict is insufficient and uncertain. Ist. In 
not finding whether Dominique Dolive was actually seiz- 
ed or possessed. 2nd. In not finding how Sifroy Dolive 
obtained right or possession. 3rd. In not finding how 
the other heirs of Dominique Dolive parted with their 
right. 4th. It does not find how Thomas Powell ac- 
quired a right to the premises. Sth, It does not shew 
whether Daniel Powell was the heir and only heir of 
Thomas Powell. 6th. In not finding who was the heir of 
Daniel Powell. 7th. Stodde1’s lease was not expired at 
the time the suit was commenced. 8th. In not finding 
who the defendant Samuel Powell is. and in what right, 
and from whom he claims a title ; and this last objection 
is very material, inasmuch as the number of heirs would 
be increased, and the chain of, title would be different in 
the event of Daniel or Thomas being last seized. A spe 
cial verdict should be certain, and should shew every 
37 
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JANUARY 1828. fact requisite to enable the Court to pronounce judges 
~~ ment. Much certainty is required in special verdicts. ® 
ev,! II. Ihe defendant in error has shewn no title in hime 

_ Powelh “self. If the verdict is certain and sufficient in itself, still 
oi. we ansse. it shews no title in Samuel Powell. He ought not to be 
§. 5 Gacon’s AY. permitted to rely upon a bare possession, because paper 


Hen. & Munf. tj . 
hd titles are referred to, which should have been produced 


28cllon’s Pr-472. and relied upon, they being the best evidence the nature 

b Avamson Ejce, Of the case will admit of. But possession alone gives no 

7“ title to Crown Lands.’ If the defendant claims by de- 

scent, he should have shewn a complete chain down to 

the person last seizedyg@vho was Daniel Powell. Fer al- 

though the jury say that Daniel Powell was not in pos- 

sessiag of the premises, yet inasmuch as they find that 

Thomas Powell, father of Daniel Powell. died seized, by 

operation of law the descent was cast upon Daniel, and 

“Tite decane, the possession being in a tenant, his possession was the 

408. Sec67t075. possession of Daniel. ‘It must be admitted, that if 

Daniel was never in possession, and there was no tenant, 

Thomas, Powell was the person last seized, and defen- 

’ dafit must trace his title from him only. A plaintiff in 
@Runningtonon . - 

Eject. 15. ejectment or trespass, must succeed on the strength of 

€3 Bik. 201, 202, his Own title “The appellee has not shewn such a pos- 

ale.488, ”” session in himself as would have enabled him to main- 

tain an action of trespass. ¢ 

III. But if we were to admit thatthe verdict was cer- 

tain and sufficient, and that the title of Samuel Powell 

was clear, yet he being tenant in common with others, 

f Bun. m Eject. could only sue for and recover his moiety of the pre- 

Ab. 38. 1 Coke'mises./ The jury finding that Thomas Powell, father of 


ie’ “**" Daniel, had several brothers and sisters, of course they 
were all entitled to a share of the estate, supposing that 

Thomas was the person last seized. But if Daniel was 

last seized, then not only the brothers and sisters of 

Thomas Powell, the father, but the brothers and sisters 

of Daniel’s mother were entitled toshares’ Descents in 

Alabama being regulated by statute, it might be a doubt 

whether the estate in question»wa8 one in common, or in 

é — oepaise Jot tenancy ; but supposing it to be a joint tenancy, still 
os L the action was wrong, for joint tenants must all join. § 
§ 59% It may be urged that if the plaintiff below sued in a wrong 
character, it should have been _remedié@ by a plea in 
abatement, shewing that he was tenant in common of 


joint tenant. In answer, it must be observed that the 
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not be presumed to know the plaintiff's chain of title, or 
the proof which may be advanced, nor the extent of his 
demand, and could-not answer by such plea; besides, this 
was a case where a plea was not required. If the defen- 
dant is sued by a wrong name or character, he must pleid 
it, but the plaintiff must take care to describe himself as 
that the proof may apply to him. 


Acre, for defendant in error. The verdict finds that 
Thomas Powell, the ancestor of the plaintiff, died seized, 
that he and those under whom he claimed, had been in 
possession about twenty-eight years, and that at the time 
of his death, he left an infant son, whe died at about the 
age of seventeen years, and who never had by himself, 
guardian nor tenant, been in possession; that Samuel 
Powell the plaintiff, was the brother of Thomas, who died 
in possession ; thAt Stodder, the appellant, was in posses- 
sion of the premises, at and before the time of the action 
brought, under a lease executed by persons styling them- 
selves executors of Thomas Powell ; but no will is found, 
nor any thing else to authorize them to interfere and 
take control of the real estate of Powell. 

Neither the plaintiff or defendant below shewed any 
written title ; but the plaintiff, Powell, proved a possession 
of upwards of twenty-eight years in his immediate ances- 
tor and Dolive, under whom it is found by the verdict he 
claimed by purchase. To maintain this action in Eng- 
land, a possession of twenty vears is sufficient; in New- 
York, less will do. ¢ 

The action is rightly brought by Samuel Powell, as 
heir of Thomas, because Thomas was last seized. The 
person last seized transmits the inheritance. ’ This sta- 
tute in this respect, is in accordance with the common 


‘law. ° 


It is not necessary that tenants in common should join 
in the action. “? But if one tenant in common brings an 
action where the others ought to join, the defendant to 
take advantage of the defect, must plead that matter in 
abatement, otherwise the plaintiff shall have judgement. ¢ 


Parsons, for plaintiff in error, argued in conclusion, 

The cause was argued at the July term, 1827, and the 
Court took till this term to advise, when the toliowing 
Opinions were delivered: 
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CASES DETERMINED IN THE 


By JUDGE TAYLOR, after stating the case. 


Tue plaintiff in error insists the judgement below 
should be reversed, because 

First, The vercict is insufficient and uncertain, 

Second, The defendant has shewn no title in himself. 

Third, The defendant was tenant in common with 
others, and could only sue for and recover that part of 
the land to which he is entitled. 

The case is aitogether novel in our State, and this cir- 
cumstance, together with the importance of some of the 
points involved, added to the amount in controversy in 
the case itself, has caused the members of the Court to 
delay a decision until the present time. 

It is impossible to consider the first point, that is, the 
objection to the verdict, without embracing the last; and 
as the members of the Court feel no disposition to avoid 
giving an opinion on each of the point$ which have been 
made, I shall proceed to do so; not howeyer exactly-in 
the order in which they are stated, but beginning with the 
second, which is, that defendant in error has shewn no 
title in himself. It is understood by this, that the de- 
fendant shewed no paper title, and that without such 
title he cannot recover. 

That a recovery may be had in the action of ejectment 
in England, merely upon the proof of possession by the 
plaintiff, if that possession has been of sufficient length, 
is admitted. It is not controverted by the counsel for 
the plaintiff in error, but that twenty years possession 
tolls an entry there ; that in an action of ejectment, the 
mere proof by the defendant, that he and those under 
whom he claims, have been in possession for that time, is 
a complete defence ; and if the plaintiff proves against the 
defendant a possession anterior to that of the defendant, 
for twenty vears, when that of the defendant has been of 
a shorter time, the plaintiff shall have judgement. In- 
deed a possession of twenty years, at common law, raises 
a presumption that the party holds by a grant which is 
lost, and he is considered seized, which none is, except he 
who has an estate of inheritance. This rule, however, 
does not extend so’far as to affect the crown, and proof 
by the defendant that the land which is sued for is crown 
land, will preventa recovery. " 

It is contendedy however, that the reason for these de- 
€isions at common law do not extend to this country, be- 
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<ause in England, grants are generally matters of pre- JANUARY 1028. 


sumption : that they rarely exist in fact, and these pre- 
sumptions are necessary in that kingdom; that a dif- 
ferent rule should prevail in our country, where all the 
lands owned by individuals are granted, and titles can 
readily be traced to one common source; therefore as the 
reason ceases, the law should fall with it. I hold it to be 
the truest wisdom to adhere to the policy under which 
our ancestors have happily lived for a succession of ages, 
unless the policy of change is apparent. I would sustain 
no principle or practice, merely because it was old, nor 
would I depart from it, unless I saw clearly the expe- 
diency of doing so. It might be a sufficient answer to 
those who urge this departure from the common law, to 
say, “‘tta lex scripta est.” But I would inquire, what in- 
justice or injury can an adherence to it produce. He 
who has the title derived from the United States by 
grant, will always have the right of property; therefore, his 
interest will not be endangered. The United States can- 
not lose by it, as time cannot affect them, and it will in the 
general, only enable one who has had a long and con- 
tinued possession, to recover land from which he has 
been ousted, by some person totally without title. And 
although those who have derived title from the United 
States, if they lo-e their evidence of title, may at the 
“ General Land Office.” obtain a copy of the grant, yet 
that office might be burnt, deeds from grantees might be 
lost, and those of our citizens, whose lands have been 
grant:d by Spain and Great Britain, in the event of a 
loss of their papegs, might find it utterly impracticable to 
repair the loss. 

I therefore believe that reason here, as well as in Eng- 
land, is in favor of the common law. As in this case, the 
plaintiff proved a possession of upwards of twenty years, 
in those under whom he claims, it was unnecessary for 
him to produce on the,trial any written title. If the de- 
fendant below had attempted to prove a right of property 
in himself, it would have then been necessary for the plain- 
tiff to have shewn a still better title, which must have 
been by written title ; and it is my impression at present, 
that he would be authorized to do so im this action, as 
the General Assembly probably intended to substitute it 
for all actions, both realand mixed. But it is contended 
dy the plaintiff in error, that the defendant in error is 
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tenant in common with others, and could only sue for 
and recover his proportion, &c. 

It is considered that those to whom real estate descends 
in this State. are not tenants in common, but tenants in 
coparcenary,.or in that nature. The general rule at com- 
mon I»w is, that real estate descends to the oldest son; 
but if there be no Aez?r male, it then descends to all the 
daughters in coparcenary. Although it may not be tech- 
nically correct to term the heirs in this State cop arceners, 
yet they certainly are placed very much in the same situ 
ation that coparceners are in England. Yet this is, as to 
the matter now under consideration, more a chance of 
nme than any thing else ; for as to suing and being sued, 
the same rules apply in a great measure to each, where 
tenants in common hold by the same title. It is a general 
rule that joint tenants, coparceners, and tenants in com- 
mon, shall join in an action. * But it is not error if they do 

o; for if one brings the action, he shall recover the part 
to which he is entitled, for the bringing of the suit i a 
severance of the tenancy, and the person suing shall re. 
cover the amount of his or her interest. 

But it is not necessary that the plaintiff should only 
sue for the part. to which he is entitled; if he makea 
demise of the whole, he shall recover so much as he 
proves title to. This is a general principle governing 
the action of ejectment, and the kind of action brought ia 


‘this “instance, certainly would: not change it. It may 


however be found laid down in Adams on Eject. 187-8. 

This brings to notice the other position taken by the 
plaintiff in error, viz: the insufficiency gnd uncertainty of 
the verdict. » 

From the facts found in the verdict, I am inclined to 
the opinion that Thomas Powell was the. person last 
seized ; that Daniel Powell never was seized either by 
himself or his tenant, and of course, that the present 

laintiff must come in as one of the heirs of Thomas 
owell, yet on this subject no opinion is now expressed. 
Biitthe verdict dées not inform us how many heirs there 
were. either of Thomas Powell or Daniel Powell. It 
mertly finds that. the plaintiff was the only brother of 
Thomas Powell, living at the time of his death, and that 
he left sisters and children of a deceased brother, and 
that Daniel Poweil left uncles and »unts ; but how many 
the jury did not know.. These sisters are each entitled 
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to an equal part with the plaintiff. and te children of the JANUARY 1628, 


deceased brother, to the part to which their father would 
have inherited had he been living. If we consider 
Thomas Powell as the person last seized, and if D.niel is 
th: person from whom title is derived by plaintiff, then 
the next of kin on the maternal side, are also interested. 
In ot finding the number of the sisters and of the next 
of kin on the maternal side of Daniel, the verdict is un- 
certain, and for this cause. the judgement must be revers- 
ed. But as the plaintiffis entitled to recover something, 
and the jury have found facts necessary to a correct judges 
ment, in an uncertain manner, it is considered the proper 
course to remand the case that a venire ‘e novo may be 
awarded. ‘This could be done even if the position of the 
plaintiff in error be true, that the jury have found only 
the evidence of facts and not the facts themselves. ® It is 
contended by the defendant in error, if too few persons 
were joined as plaintiffs in the action, advantage must be 
taken of this by plea in abatement, otherwise the person 
suing will be entitled to judgement for the whole premi- 
ses. It is certainly the law in actions of tort, for injuries 
done to the joint property of joint tenants, coparceners or 
tenants in common, holding by the same right, that all 
must join ; but if they do not, ad: antage can only be taken 
of it by plea in abatement.. Bu: this ts the rule in all ac- 
tions of tort, where there is a joint cause of action, and is 
not confined to persons in this situation. 

Indeed it would be inconsistent with the rule of law, 
that a joint tenant, copareener cr tenant in common, who 
sues for the whole, may recover the part to which he is 
entitled ; and to another well known rule, that no matter 
how much is sued for‘in ejectment, the plaintiff shail re- 
cover so much and only so much as he proves title to. 


By JUDGE CRENSHAW. 

Many errors have been assigned, but those I deem wor- 
thy of notice I slall reduce to three, to wit: 

First, the verdict is insufficient in finding the evidence 
of facts and not facts themselves. 

Second, that the plaintiff proved no title in himself; and, 

Third, that he is one of several tenants in common or 
joint tenants, and can only sue for and recover his undi+ 
vided part 

As to the first position, it must be acknowledged on all 
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JANUARY 1828. sifles, that a special verdict should find, not the evidence. 


ind 
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of facts, but facts themselves, a- established by the evi. 
dence. In thecase at the bar, the jury have virtually 
found the facts, and not merely the evidence of facts, 
When they say certain facts were proved, and that if the. 
law arising on those facts be with the plaintiff, then they 
find the defendant guilty, they obviously mean that they 
find the existence of those facts. 

As to the second position, that the plaintiff proved no 


© title in himself, I clearly infer from the verdict that he 


produced no regular evidence of a written title, and that 
if he has made out any title, it must be a title by pos- 
session alone. 

The verdict informs the Court that Dolive claimed un- 
der a paper with a biscuit attached ; but it does not in- 
form the Court what was the extent of the claim or the 
nature of the paper, from which I conclude that it was 
not produced, nor were its contents proved, and that it 
cannot weigh a feather. 

Equally erroneous and uncertain is the verdict, in tell- 
ing the Court that the heirs of D. Dolive relinquished 
their right to Sifroy Dolive. In this instance the jury 
took upon themselves to find and confound the law and 
the facts together. Who are heirs and what would bea 
sufficient relinq:ishment to pass their right, are questions 
of law, and not to be found by the special verdict ofa 
jury. They should have found who and how many were. 
the children, or next of kin of D. Dolive alive at his 
death, and what was the nature of the relinquishment, 
and whether it was in writing, in order that the Judge 
might determine whether those persons were heirs at law, 
and whether the relinquishment was sufficient to convey 
their estate. The pretended conveyance from Sifroy 
Dolive to Powell, and the alleged certificate from the 
Land Office, are equally unavailiag. They were not pro- 
duced, their contents were not proved, and their absence 
not accounted for. They therefore, with every link in 
the plaiatiff’s chain of written title, must fall to the 
ground ; and indeed his counsel, in his brief has candidly 
admitted that he produced no evidence of a written title. 

If then; Samuel Powell the plaintiff, recover at all, it 
must be by virtue of his own possession or the possession 
of those under whom he c!aims. 

The possession.of Thomas Powell and of Dolive, can- 
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not be coupled together in order to make out a title by JANUARY 1628, 


possession in behalf of the plaintiff, because the convey- 
ance from Dolive to Powell being defeated, there is no 
privity of estate between them, so as to authorize Powell 
to claim under the possession of Dolive. The plaintiff 
must rely for title on the possession. of Thomas Powell 
alone, for he must claim as heir to Daniel Powell, who 
was the son and heir of Thomas Powell. Thomas Pow- 
ell was in possession six or eight years only ;. Daniel 
Powell, his son, and the plaintiff, Samuel Powell, who 
was his brother, were never in possession ; and the ques-~ 
tion now is, whether the plaintiff, as heir to Daniel Powell, 
who was heir to Thomas, is entitled to recover by virtue 
of Thomas Powell’s possession. It is said in the law 
authorities, that long possession, with a claim or assertion 
of title, is presumptive evidence of title. If this maxim 
be correct law, then Thomas Powell, if he were alive 
and went into possession with a claim of title, and were 
now suing for the premises, would recover, unless the 
defendant produced a title paramount. But I presume 
it cannot be maintained that this imperfect inchoate right 
in Thomas Powell descended to his son and heir, unless 
the heir also had possession, and much less to the Aeir of 
that heir, neither of whom ever had possession. If the 
heir never had possession, he cannot avail himself of the 
possession of his ancestor, unless that possession had 
been matured into a perfect right or title. The existence 
of a grant is said to be presumed from long possession ; 
but it has been considered the sound policy of the law, to 
limit the presumption of a grant to a period of time analo- 
alogous to that of the statute of limitations. If, according 
to our statute of limitations, adverse possession for thir- 
ty years would constitute a sufficient defence to bar and 
defeat an action of trespass to try title, brought by a per- 
son having a complete chain of title, and if from lapse of 


. time, a grant would be presumed in favor of a defendant, 


from analogy, I apprehend no length of possession in the 
ancestor, short of that gc would warrant the pre= 
sumption of a grant in favor of a plaintiff, claiming by 


the mere naked possession of his ancestor. In this State 

I limit the time to thirty years, because the action of 

trespass to try title is a mixed action, partaking of the 

nature of a possessory and real action, and in which 

damages aud mesne profits also are recoverable ; and be- 
38 
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JANUARY 1828. ing a mixed action, our statute of limitations bars the 
“~~ right to recover against a tenant, holding by adverse 


~¥. 
Powell 


ssession, and who has been in continued possessi n 
Por thirty years. Since the substitution of the action of 
trespass to try title, in lieu of the action of ejectment, that 
section of the statute which takes away the right of entry 
in twenty vears, can have no.meaning, and has become 
inapplicable and necessarily obsolete. ‘The practice adopt- 
ed in some of our sister States, in all cases where the ac- 
tion is brought to try the title and to. obtain possession ' 
of the land, is to require the plaintiff in the first instance, 
to deduce.a regular chain of title from the original grant 
by the sovereign of the soil down to himself, predicating 
their practice on the long established rules, that the plain- 
tiff shall'recover by the strength uf his own title, and not 
by the weakness of his adversary’s, and that the best evi- 
dence the nature of the case admits of, shall be produced. 

In England there is much reason why a grant should 
be presumed from long possession. In that country it 
would. be a rare instance to be able to find any written 
evidence of an original grant of lands by the government; 
and in most cases, intermediate conveyances have been 
lost and destroyed by time and accident, and no evidence 
can be had of the muniments of title better than that of 
possession. 

' But in Alabama, certificates and patents by the United 
States, are all within the memory of man. If lands have 
been granted, evidence of the grant can be readily ob- 
tained ; if the original be lost or destroyed, an office copy 
may be procured. If granted by the British or Spanish 
government, and the party claiming under the grant has 
a perfect title, the acts of Congress require it to be re- 
corded in the land office: and if an imperfect title, then 
it must be confirmed by the commissioners of the land 
officey otherwise the title is declared to be void, and the 
land becomes liable to be sold and granted anew by the 
United States. The reason therefore of the old rule, 
that long possession is evidence of title, does not exist 
with us, and the rule itself must Consequently cease. 

Hence, [hold that in every action to try the title to lands, 
it is an indispensable requisite for the plaintiff in the 
first instancé, to shew that the land has been granted, and 
to trace a chain of title from the original grant, down to 
himself, unless he or his immediate ancestor has been in 
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possession a length of time analogous to the statute of JANUARY:898, 


limitations ; in which case possession, together with evi- 
dence that the land has been granted, would be sufficient 
prima facie evidence. Actions. between landlord and 
tenant, in which the title of the landlord could net be 
questioned, and perhaps a few other cases, would (orm 
exceptions to the rule as I have Jaid it down.’ 

As to the third position, that the plaintiff is one of seves 
ral joint tenants, or tenants in. common, I deem the obe 
jection «qually fatal. The plaintiff must claim as heir to 
Daniel Powell, and not as heir to his brother, Thomas 
Powell; for if Thomas Powell had any title on his death, 
the land descended to his surviving son Daniel Powell. 
Daniel Powell at his death left surviving uncles and 
aunts, of which the plaintiff is one. “Those uncles and 
aunts are equally entitled to the inheritance of Daniel 
Powell with the plaintiff. But the plaintiff’s action and 
judgement is for the entire estate, and entire damages, 
when he was only entitled to a part. For the foregoing 
reasons, I am inclined to think that the judgement ought 
to be reversed. 

By'the Court. All the members of the Court are of 
the opinion that the case must be reversed, and a ma- 
joritv, that it must be remanded, that a centre de novo 
may be awarded. 

Reversed and remanded. 





Tue State v. Russert STEBBINS, etal, 


1. Since the adoption of the constitution, in this State, the right to 
exercise banking powers is a franchise. , 

2 Whe Legislature has the power to limit at all times the issuance 
and circulation of paper eurrency, when not issued under, previous 
express authority. 

3. A corporate body can only exercise such powers as are specifically 
granted to it, or such as are mecessary to carfi its object int. effeet. 

4. Whe act of 1818, incorporating the St Stephen’s Steamboat Comp 
pany, did not grant to said corporation banking powers. 

5. The act of 1827, repealing in part the former, is constitutional. 


Tus was an indictment found in the Circuit Court of 
Mobile county, against Stebbins and cight others, charg- 
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ing them with having, exercised banking privileges, in is- 
suing a note for circulation asa bank note, without the 
authority of law, and contrary to a statutory enactment, 
* The indictment consisted of two ‘counts: the first 
charged that the defendants, (nine in number, in their 
individual names,) merchants, did on the 17th day of 
April, 1827, &c. issue for circulation, without the’au- 
‘thority of law, a certain paper writing, purporting to be 
a Lak note, as a bank note, &c. as follows: 
+ (2) A No. 815. Two 

On demand at their Bank in Mobile, the St Stephen’s 
Steamboat Company promise to pay J. Bloodgood, or 
bearer, two dollars. Mobile, June 1, 1826. 

C C. Hazarp, Cash’r. R. Stressins, Pres’t:” 
Conirary to the form of the statute, &c. 

The second count is in substance the same, except that 
after charging the defendants in their individual names, 
it states that “they, together with certain other persons, 
to the jurors unknown, and the whole of them styling 
themselves a body corporate, by the name and description 
of the St Stephen’s Steamboat Company,” on, Xc. (as in 
the first count.) did as such body corporate, by the name 
and description of “the St Stephen’s Steamboat Com- 
pany,” issue, &c. 

To this i:.dictment the defendants pleaded “not guilty,” 
and the jury sworn to try the issue returned into Court 
a special verdict, by which they found “that the Legisla- 
tive Council and House of ‘Representatives of the Ala- 
bama Territory, on tle 10th day of February, 1818, pass- 
ed an act, entitled * an act to incorporate the St Stephen’s 
Steamboat Company,’ in the following words, viz: Sec- 
tion 1. Be it enacted by the Legislative Council and 
House of Representatives of the Alabama Territory, in 
General Assembly convened, That James Pickens, (and 
five other persons therein named.) and their associates, be 
“are hereby constituted and appointed a body cor- 
ey; by the name and styl- of the St Stephen’s Steam- 

at Company, and by that name shall be, and they are 
hereby made able and capable it law, to have, purchase, 
possess, receive, enjoy and retain to them and their suc- 
cessors, lands, rents, tenements, hereditaments, goods, 
chattels and,effects of whatever kind, nature and quality, 
and the same to séll, grant, demise, alien and dispose of; 
to sue and be sued, plead and be impleaded, answer and 
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be answered, defend and be defended in any suit, action, 
matter or thing depending in any court of law or equity ; 
and also to make, have and use a;common seal, and the 
same to break, alter and renew at their pleasure ; and also 
to ordain, establish, and put in. execution, such bye-laws, 
ordinances and regulations, as they shall deem necessary 
and convenient for the government of the said corpora- 
tion, not contrary to the constitution thereof, or the laws 
of the United States, or the Territory. And generally to 
do and execute all and singular the acts, matters and 
things which to them may appear necessary, or which to 
them it may appertain todo as incident to bodies corpo- 
rate, under the restrictions above mentioned. * ” 

They further find, “that under and by virtue of the 
powers granted, and as part of the rights, privileges and 
immunities vested by said act, as the said corporation 
contended, the said corporation on the 1st of February, 
1826. in conformity to rules and regulations for that pur- 
pose by them previously prescribed, did commence issu- 
ing notes, receiving deposites, making discounts, and 
transacting all other business usual for banking institu- 
tions to transact ; and that said corporation has from time 
to time hitherto, and still does continue to issue notes, re- 
ceive deposites, make discounts, and transact all other bu- 
siness usual for banks to do and transact.” They also find 
“that the present defendants compose the board of direc- 
tors of said corporation, duly appointed by. the stock- 
holders thereof, for the year 1827, and that the bill or note 
described in the indictment aforesaid, was by them is- 
sued in that character, and_as a part of their said banking 
operations, on the day laid in the said indictment.” 

It is further found by the verdict, “that the General 
Assembly of the State of Alabama, on the 12th day of 
January, 1827, passed ‘an act to repeal in part an act 
passed at St Stephens, February 10th, 1818, incorpo- 
rating the St Stephen’s Steamboat Company,’ (which is 
also recognized as a public act.) in the words following, 
to wit: ‘Be it enacted, &c. That so much of the act en- 
titled an act incorporating the St Stephen’s Steamboat 
Company, passed the 10th February, 1818, as might by 
construction, seem to authorize the said company or its 
agents, to issue any tickets, orders, bills or promissory 
notes of any value or description, be and the same is here- 
by repealed and made void. And be it further enacted, 
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JANUARY 1828. that any person, body corporate, company or association, 
~~ issuing any note for circulation as a bank note, without 


= te authority of law, be fined in the sum of one hundred 
7 Stebbins, te dollars, and imprisoned not more than six months,” ¢ 


| @Aewi827,p.9 The jurors referred the said special matters to the 
Court for their opinion, and if upon the whole matter, the 
defendants were guilty in law as charged in the indict- 
ment, they so found them, otherwise not guilty. 

The Court velow, upon this verdict. gave judgement 
for the State fined each of the defendants one hundred 
dollars, and sentenced them to one hour’s in prison. 
ment, according to the requirements of the above recited 
Statute: But reserved the question fer the decision of 
this Court, as being novel and difficult, under the provi- 
sions of the statute in such cases, and consented that the 
execution of the judgement should b suspended till the 
decision of this Court should be rendered. It was also 
agreed, that the decision of the presiding Judge, (the 
Chief Justice.) should not preclude him from sitting on 
the trial of the question in the. Supreme Court. 

The question presented by the assignment of error is, 
if the coniiction below was correct, or if the defendants 
should have been acquitted? 


Hitrcucock, for the defendants below, contended that 
the judgement given by the Court was erroneous, and 
shouJd: be reversed, and argued on the grounds follow- 
ing: That banking is a common law right, and not a 
prerogative of sovereignty or franchise ; and therefore, 
that it is not necessary for the exercise of it to have any 
authority from the government ; that every one is free to 

% suse banking powers ; ® that the act of incorporation gave 

$18 John 379 to the defendants below general powers, and also powers 

"to do and execute all acts, matters and things which 

may appear necessary, or which to them may appertain 

to do, as incident to bodies corporate.” Banking is as 

much within the powers conferred, and ‘is as much an in- 

cident to a body corporate, as any thing else. ‘ The act 

«Krave. 2Peere does not specify any particular powers ; therefore it can- 
; aa 

209, not be contended that banking is excluded on the ground 

of not being included within the powers enumerated, or 

that it is excluded by implication. The very act under 

é which the appellants were indicted. admits that the act of 

incorporation gives the power, “* as it would seem by con- 

struction,” to use banking privileges, If that is admit- 
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ted, it is sufficient ; for if the power was granted by the JANUARY 18287 

act of 1818, it is a vested right, and surely the Legisla- ~~ 

ture has not the right to.abridge the powers so granted. ¢ ware 
The constitution does not take away the ‘power of S#>bins «tal. 

banking ; it only regulates the mode‘in which it shall be fn 

exercised ; it is only a restraint upon banks, either incor- 

porated or unincorporated ; but it does not prohibit indi- 

vidual or private banks. If it does restrain all corpora- 

tions since its adoption, still it does not interfere with the 

powers of the defendants in this matter, inasmuch as they 

were chartered before the constitution was adopted. . Its 

operation must be confined to those created since the con- 

stitution. Itis well settled that a change of government 

does not alter private rights. ’ If the right to'carry on 

banking operations is denied them, then the Legislature 62 John. cas. 29. 


: : hn. Cas. 109 
may deny them every right, because there are no parti- Gatvinsces 7, 


cular powers given them ; all power is therefore given to (°%¢27. 2Jahug 
do any thing not prohibited when they were incorpo- 


rated. ° 


Perxins, Attorney General, for’ the State. 
Whether the Court erred or not in the decision, and 
what was the authority and power which the defendants 
had when indicted, depends, I think, mainly on the con- 
struction to be given to the act of 1818. With a view to 
the correct construction of the powers granted by this 
act, which incorporates the “ St. Stephen’s Steamboat 
Company,” we must consider what corporations are ; 
in whom the ‘power of creating them abides; for what 
purposes they are created ; the end of the powers granted 
them ; the rule for the construction of their powers ; and 
in what cases the body creating them have the right to de- s a 
prive them of the p »wers granted, if any. 
Corporations then, are defined to be bodies politic or 
corporate, joined into one body, and who are qualified by 
the power enacting them, to have, purchase, receive, pos- 
sess, enjoy, &c. Wc. property in their corporate character, 
so as thereby to effect some particlar object or benefi- 
cial purpose, the tendency of which is to promote the 
general interest of the State or goverment which creates 
them. 
To effect these objects, they are vested with all the ne- 
cessary iucidental powers for their particular execution, 
and they incur an obligation to society, to discharge those 
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charter; and like natural persons, are required to act up 
to the end or design, whatever-it be, for which their 
founder created them. Inasmuch as their end is to enable 
-an association of individuals to unite their joint stock and 
effects, so-as thereby to accomplish some particular, 
ostensible and definite object, productive of general good, 
which individual enterprise and capital is inadequate to 
attain ; for these purposes, exclusive privileges are yiven 
them, which individuals in their natural capacity are not 
permitted to exercise, and which go to increase’ their 
emoluments, and operate as a restraint on the rights’ of 
individuals as members of society; for these reasons, 
their powers never can nor ought to be construed to ex- 
tend’ beyond the: specific objects for which they were 
created, and such as are designated expressly by law. ¢ 
Thus, I conclude in the first place, that as the law incor- 
porating the St. Stephen’s Steamboat Company, points 
out no object for which they were created, (except what 
is to be inferred from the title.) but merely makes cers 
tain persons a Steamboat ‘Company, imposing no liabili- 
ties on them, it should be construed as completely inope 
rative, as ‘not within the purposes for which corporations 
are created, and therefore guo ad hoc, not valid. 
But admitting its validity to the full extent, and that 
they are a subsisting corporation created, by the force 
and effect of said law, the powers granted them as insist- 
ed above, should be construed strictly. -1f so construed, 
it cannot be contended that tne power of issuing notes, or 
the right to exercise banking powers is given them: ist. 
Because there is no such power given expressly by the 
words of the charter: 2nd. Such power was not intended 
to be given; and I might add that the reason of the rule 
itself is made manifest, and is fortified by referring to the 
statute book in relation to the charters which have been 
granted to other incorporated institutions, where we find 
masomc lodges, navigation companies, library compa- 
nies, and even every petty town incorporation, vested 
with the power of suing and being sued, as well as the 
rights to have, purchase, possess, and enjoy property, &c. 
&c. and that their chariers give to them as much right 
to exercise banking powers as the act incorporating the 
St. Stephen’s Steamboat Company ; and surely no one 
can contend or believe that they have any such right: 
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stitutionally prohibit those several corporations from 
issuing bank notes, and whether they are not competent 
to impose penalties on them ?* 3d. Because, as has been 
well observed by an intelligent author, “as it is a func- 
tion of the sovereign prerogative of every civilized so- 
ciety, to say what shall be the circulating currency of 
that society, and as the object of this power creates an 
obligation on the Legislature to restrict individuals from 
uttering paper money, possessed of only a conventional 
value, which panic or fraud may at any time destroy. 
Every principle of expediency and justice demands that 
this delegation should never he made, except under re- 
strictions and securities, completely adequate to the pro- 
tection of the public against the insolvency or fraud of 
those who are permitted to substitute their promissory 
paper for metallic coin.” ‘Therefore, on those principles, 
the power of issuing notes, or of exercising banking 
powers, should rot be inferred. 

But admitting that I may be wrong on the two first 
points made, I would urge that, as there is no time of du- 
ration mentioned, and no obligation incurred by the State 
to continue the charter, and as no duties are required, 
the charter should be considered as existing only during 
the pleasure of its founder, and that it might be dissolved 
by the exercise of a power that has always been claimed 
by the Parliament of Great Britain in similar cases. 

The Parliament of Great Britain may well be assimi- 
lated to the convention that formed our constitution, as 
to the power of controlling and dissolving corporations. 
The finding of the jury shews that the company did not 
commence the exercise of banking powers until 1826, at 
least eight years after the charter was granted. In the 
mean time the constitution was adopted, a clause of which 
prohibits any bank from going into operation without 
complying with certain requisites therein mentioned. 
Will not the Court feel bound to notice its provisions, 
the more so as the company had failed to exercise any 
powers given by the charter of 1818? And here let me 
ask if the doctrine of non user does not apply ? 

But the main question is, if under the act of 18!8, 
banking powers are granted. If such are granted. it must 
be alone by implication ; for-no such power is expressly 
given, Such a power cannot be implied, because it is 

39 


305" 


And here let me inquire if the Legislature could not con- JANUARY 1928, 


OO aes 
The State 


v. 
Stebbins, et ak 







































* 806 


CASES DETERMINED IN THE 


JANUARY 1828. not necessary to effectuate the main object of the charter, 


a 
The State 
v. ' 
Atebbins, et al. 


admitting “there be a main object. If any other power 
than such as is necessary to effectuate the main object, 
can be implied, then any power may be implied that was 
ever possessed or claimed by any corporation. But the 
doctrine of implication can extend only to such powers 
@s are necessary to carry into effect the main object of 
the charter, and without which the main object must have 
failed. It is true, that if the power claimed was granted 
by the act of 1818, the act of 1827 could not take it away; 
but if the power was not granted by the act of 1818, or 
was repealed or limited by the constitution, {as we con- 
tend it was,) or if forfeited by non user, then it was com- 
petent for the Legislature to impose the-penalty. It is 
presumed to be sufficiently shewn, that the power was not 
granted by the act of 1818 ; but if it was, the constitution 
certainly limited the power, by imposing conditions which 
do not appear by the record to have been complied with 

reviously to the assumption of banking powers, and 
issuing the notein question. 

Parsons argued on the same side, and cited 2 Cowen 
664, and 12 Wheaton, case of the United States’ Bank 
against Dandridge, (Marshall’s opinion,) to shew that a 
corporation created for insurance purposes, cannot diss 
count notes, and that corporations have no powers but 
such as are expressly granted by the charter. 


JUDGE SAFFOLD delivered the, opinion of the 
Court. 


In the determination of this case, it is necessary to 
make a brief examination into the nature and design of 
corporations in general, and of this in particular. The 
object and necessity at all times and in every country yof 
incorporating companies, has been to give them perpetu- 
ity and legal authority to exercise specific powers and 
privileges of a nature promising some degree of public 
utility, and to which individuals in their natural capacity, 
are supposed incompetent ; or such as are of a nature so 
far involving the general interest of society, that public 
policy forbids the unrestrained pursuit of them by indi- 
viduals. The doctrine has universally prevailed, that a 
corporation can only exercise such powers as are spe- 
cifically granted by the “act of incorporation,” or are ne- 

“cessary to carry into effect the powers expressly granted. 
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This principle is clearly maintained by Thompson, Chief JANUARY 1828, 
Justice of the Supreme Court of New-York, in the same y Di 
opinion referred to by the defendant’s counsel to maintain = 
another principle, deemed material to the defence. * The po pr 
latter principle alluded to is, “ that the right of banking {tics in. co. 
was acommon law right, belonging to individuals, ‘and f°! ® %* 
to be exercised at their pleasure.” Such is the language 
of the Chief Justice, and is a doctrine which this Court 
has no disposition to disturb or question, but the deduce 
tions proper to be drawn from it, are worthy of conside- 
ration. Does it follow that corporations can claim all 
rights, privileges and immunities, which the law has not 
denied to individuals? or if they can, must they not de- 
rive such rights from the principles of the common law 
and general legislation ? 
If the first branch of the proposition is assumed, the 
consequence would be, that corporations, instead of be- 
ing limited tothe powers granted them, can'claim irre- 
vocably, all. powers not expressly denied them. If the 
latter, the necessary consequence must be. that the rights 
and powers of corporations, like those of individuals. are 
general ‘and insecure, dependant on such restraints and 
modifications as the Legislature may think proper to 
prescribe. 
That corporations have only a legal, invisible, untan- 
gible existence, with powers specially granted and cir- 
cumscribed, within limits necessary to the objects of 
their creation, is one of the prominent principles of ele- 
mentary law. Inthe case of the Bank of the United 
States against Dandridge,* Chief. Justice Marshall, in a ® 12 Wheaton 
dissenting opinion, but on points in which he was not op- 
posed, says ‘ta corporation being one entire impersonal 
entity, distinct from the individuals who compose it, 
must be endowed with a mode of action peculiar to itself, 4 
which will always, distinguish its transactions from those : 
of its members.” This faculty must be exercised accord- 
ing to its own nature. 4 
In the case of Head and Amory against the Providence 
Insurance Company, * the Supreme Court said, “ an indi- ¢ 2 Cranch 127, 


vidual has an original capacity to contract and bind him- j 
self in such manner as he pleases. He who acts by ; 
another, acts by himself.” . He who authorises another to ; 


make a writing for him, makes it himself: but with these 
bodies, which have only a legal existence, it is otherwise. 





CASES DETERMINED IN THE 


JANUARY 1822. ‘The act of incorporation is to them an enabling act. ft 
w~> gives them ll the power they possess. It enables them to 
bee contract, and when it prescribes to them a mode of con- 
Geebbins, et al, tracting, they must observe that mode, or the instrument 
no more creates a contract than if the body had never 
w been incorporated. In the case of the New-York Firemen 
Sg orm* RY Tnsurance Company against Sturges, * it was Tuled, that 
*a'corporation having no power by the act of imcorpora- 
tion to discount notes, but createdsfor the purposes of in- 
surance, has no rightsto carry on the business of discount. 
.ing; that a corporation has nd powers except such as 
i are specially granted, and those that are necessary to 

} carry into effect the powers so granted.” 
i The authorities referred to, shew conclusively to my 
, mind, that no corporation can legally exercise banking 
. privileges, unless the power be specially granted. Then 
it is material to examine whether there is either an ex- 
press or implied grant of banking powers, or privileges 
+ contained in this charter. In the decision already re- 
65 aia, 2. {* ferred to,® several’well established rules of construction 
! are recognized and enforced. They are, that where the 
words of a statute are obscure or doubtful, the intention 
of the Legislature is to be resorted to in order to discover 
*their meaning: that a thing within the intention, is as 
,; much within the statute as if it were within the letter; 
and a thing within the letter is not within the statute, if 
} contrary to the intention of it; that such a construction 
i ought to-be given, as will not suffer the statute to be 
‘eluded; and that a statute, restraining any person from 
doing certain acts, applies equally to corporations or 

bodies politic, although hot mentioned. 

The charter in question, appears to*be one sui generis; 
it is difficult to interpret its object. Evidently, however, 
it confers no express grant of powers in which society is 
interested, or which individuals are incapable-cf exercis- 
ing, except the perpetuity which is incident to all corpo- 
rations. Itis true, authority was granted by this charter 
to the pevsons therein named their associates and succes- 
sors, to purchase and hold Jands, goods, &c. and to dis- 
pose of the same;to sue and be sued, to lave and to use 
acommon seal; and also to ordain, establish and enforce 
bve-laws and ordinances, which are not repugnant to their 
own constitution or the laws of the land; and generally, 
to do all acts which are incident to bodies corporate, un- 
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der the restrictions therein. mentioned. Through the en- JANUARY 1628, 


tire grant of powers, there is not to be found the slightest 
intimation of any important object to be effected, or en- 
terprise to be pursued, for which a corporate capacity was 
necessary. If any.thing contained in the charter would 
justify an interpretation of the object of the grant, it can 
be no other than the name and style of the company. It 
is entitled ‘The St Stephen’s Steamboat Company ;” hag 
it been the St Stephen’s Banking Company, it could have 
been argued with more plausibility,that banking powers 
and immunities were in the contemplation of the Legis- 
lature. And as the intention of the Legislature must 
govern the'construction of all statutes, if it were necessa- 
ry to ascertain the chief object of this grant, in the ab- 


sence of any other indication of it, I should not hestiate 


to say from the title merely, that it had reference to the 
erection or ownership, and profits of steamboats, and 
such incidental privileges as were deemed necessary to a 
full and lucrative prosecution ofthe enterprise. ‘This in- 
terpretation is resisted, and it is contended for the des 
fendants, that the style of the corporation can afford no 
aid inthe interpretation of the charter. If so, what are 
the consequences? If it confers no steamboat privileges, it 
evidently confers no banking powers. If it contains no 
grant of any specific powers or privileges which can be 
reasonably regarded as the object of the incorporation, 
under the axiom that corporations can only exercise such 
powers as are conferred by the charters of their creation, 
the consequence is, that the charter in question is nothing 
better than a dead letter. But.as far as this case is cone 
cerned, it is only material to decide whether this charter 
contains any grant of banking privileges, 

I do not understand it to be contended that any word, 
clause or sentence in ,itxpresses banking powers or pri- 
vileges. The supposed right must rest alone on the ar- 
gument, “ that this act created a corporation and gave to 
the company: the powers incident to such ;’’ that at the 
time of the grant, banking being a common law right, in- 
asmuch as no statute had at that time, restrained the 
right, the power’ was incidentally and irrevocably granted. 
If we could imagine thatthe Legislature had no specific 
object in view for the grant, but intended to create a cor- 
poration with general powers, to pursue any and every 
enterprise that their ingenuity could invent, I think I 


309 


— > 
The State 


v. 
Stebbins, et a}. 














v. 






































etal. 


CASES DETERMINED IN THE 


JANUARYi#3. have sufficiently shewn from principles of well establish- 
es 
State 


ed law, that the charter would be void for the want of a 
specific grant. But the case does not rest here. I think 
there can be no difficulty in shewing that no banking pri- 
vileges were intended to be given. If the power can be 
exercised under this act, one dozenor more banking com- 
s may spring up from the several towns-and villages 
the State, to which acts of incorporation have been 
ted, in each of which will besfound no less allusion 
banking than is inthis act. But has this or any adja- 
cent State or Territory, (while many bank charters have 
been granted within them,) at any time during their his- 
tory, granted a bank charter without expressing the ob- 
jeet, or prescribing any rules for its government, and 
without locating the institution or requiring any capital 
whatever? The same Legislature at the same session, 
granted the charter establishing the Tombeckbee Bank in 
the town of St Stephens; the same town in which the 
steamboat corporation was to exist, if by construction 
from its title or otherwise, we can give it any locality. 
In the Tombeckbee Baik charter, among a variety of 
other restraints and»limitations, the maximum capital was 
limited; the rules for raising it were particularly pre- 
scribed, as also the proportion to be observed between 
the amount of bills emitted. and ‘the capital actually paid 
in; and the minimum capital in specie was stipulated, on 
which the operations could commence. Provision was 
therein contained, subjecting the stockholders to indivi- 
dual responsibility for their proportion uf the debts, and 
the directors in like manner, for excess of emissions. It 
préscribed remedies for and against the bank ; directed 
when dividends should be declared, and limited the du- 
ration of the corporation; and in almost. every section, 
the object is clearly expressed. Im this charter, nothing 
of a kindred nature to any of these restraints is to be 
found. If other proof was necessary that banking pow- 
ers were not contemplated in the, steamboat charter, the 
fact that it has no limitationef time, ‘would supply the 
deficiency. tke * 

Whether banking: power was er was not a franchise in 
this State when this charter was granted, does not, it is 
conceived, influence this question, "Admitting it was not, 
as contended in behalf of the defendants, yet the State re- 
tained the power’of constituting it one at pleasure, in re- 
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lation to all persons, associations or corporations, to which 
the power had-not been expressly granted, if indeed the 
latter could otherwise exercise it. The constitution made 
it a franchise, after the passage of this charter, but many 
years before the project of banking under it commenced, 
or was perhaps invented. The constitution, bye-laws or 
regulations of the corporation, could not be regarded with 
sdlibance to banking powers, if they. were known, aa 
they have not been adopted or sanctioned by competen 
authority ; but inasmuch as they are not before us, they 
cannot be noticed. 

But it is further contended that the act recited under 
which this indictment was preferred, admits that the act of 
incorporation gave the power, “ as it would seem, by cons 
struction,” to use banking privileges ; and if so, the Le- 
gislature cannot abridge that power. Itis admitted by 
the Court, that when any legal charter has conferred 
banking or other powers, the Legislature is incompetent 
to repeal or abridge them, during the validity of the 
grant; but it is equally clear, that an admission by the 
Legislature, that a corporation once had a power, which 
was never granted, and which in truth they never had, 
cannot confer such power. A recognition by statute of 
such a right, as having previously existed, and to be ex- 
ercised in future, might give it a legal existence, but 
then it could only date its legitimacy from. the time of 
the recognition. Here, in the same sentence which con- 
tains the admission, is an express repeal of the assumed 
constructive privilege. 

If, however, banking as common law privilege could, 
without grant, as is contended, be exercised by this cor- 
poration in common with individuals, it also, in common 
with individuals, must remain subject to legislative re- 
Straints, as far as such rights are concerned. With this 
view, and to that extent only, if at all, can this repeal be 
regarded as material. 

Whethet the non user of a right for seven or eight 
years, which had once been sufficiently granted to a cor- 
poration, would, as contended on the part of the State, 
Operate as a forfeiture, is not material on this occasion, 
to be considered. ' 

The constitution of the State, by any liberal construc- 
tion. denies banking privileges generally, and even by 
legislative authority, unless under severe restraints and 
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- 
limitations ; and it would be a novel doctrine to allow'tg 
a corporation under mere common law authority, rights 
which the supreme power of the State cannot exercise, 
That since the adoption of the constitution, banking in 
this State is to be regarded as a franchise ; that to regu- 
late and limit the issuing of any circulating currency in a 
' State, except under previous authority, is at all times one 
git prerogatives of sovereignty ; and that the passage 
the act of 1827, under which this prosecution was in- 
stituted, was a legitimate exercise of sovereignty, are 
propositions, the force of which we are constrained to 

admit. 

Butit is also contended by the counsel for the defendants, 
that as those persons acted in a corporate capacity, which 
is invisible and untangible, they cannot be subjected to 
criminal animadversion. To this it is considered a suffi- 
cient reply, that these defendants are indicted in their in- 
dividual capacity ; that the act of incorporation can af- 
ford no protection beyond the sphere of its legitimate 
power. The special verdict finds that all these defen- 
dants by name, ‘participated. in the issuance of the pro- 
hibited note ; and to admit that the individuals compos- 
ing a corporation, are exempt from the restraints of crimi- 
nal law, would be subversive of all sovereignty. 

he Court are unanimous in the opinion, that the con- 
viction is legal, and that the judgement must be affirmed. 





Harpwick v. Kine. 


Payment, and accord and satisfaction, are good pleas to an action of 
debt on the record of a recovery in another State. 


Epmunp Krnc brought an action of debt in the Circuit 
Court of St Clair county, against Garland Hardwick, to 
recover on the exemplification of a record of recovery, 
in the Superior Court of Jackson county, Georgia, 
wherein said King had obtained, judgement against Hard- 
wick for $4.473 27. The declaration contained one 
count in the usual form on the record. The defendant 
pleaded: ist. Nu/ tiel record. 2nd. The deliyery of 














SUPREME COURT OF ALABAMA, 


. oh 4 : « . % 
goods, &c. after the rendition of said judgement, and the JANUARY 1829, 
acceptance thereof, as accord and satisfaction.’ 3rd. Nil) ew 


debet. 4th. Payment. The. plaintiff replied generally 
to the first plea, and demurred to the second, third and 
fourth pleas of the defendant. At April term 1825, the 
Court sustained the demurrers of the plaintiff to the de- 
fendant’s pleas, and rendered judgement, final for the 
plaintiff on the plea of nu/ tie! record for the sum laid in 
the declaration, and for $566 76 damages as interest, and 
for costs. — 

The defendant sued out his writ of error and assigned 
as cause of reversal that the Court erred in sustaining the 
demurrers. 


Cray and M‘Cuung, for the plaintiff, cited 2 Chitty’s 
Pl. 489, to shew that the second and fourth pleas are good, 
and as to the necessity of venue in a plea, 1 Chitty’s Pl. 
380. 


Buesy, for defendant in error. ‘ 


JUDGE SAEFFOLD delivered the opinion of a mas 
jority of the Court. 


In sustaining the demurrers, the Court is charged to 
have erred. The plea of ni/ debet, however, is not insisted 
on as available an this action; but itis contended that 
either accord and satisfaction, or payment, would have 
been a complete bar to the action; that the plaintiff hav- 
ing demurred to the pleas tendering such defence, the 
Court should have given judgement for the defendant. 

The judgement on which this suit is brought, is to be 
regarded as one in which there has been personal service 
of process, inasmuchas the contrary is not shewn; it is 
therefore unnecessary to inquire what the legal doctrine 
is, in case of service by attachment of property, or other 
constructive notice. Itis admitted by the Court to have 
been a principle of the common law, ‘that in actions of 
debt founded on domestic judgements of courts of recard, 
special pleas,.such as these in question, were inadmissi- 
ble, and that the plea of payment allowed by the English 
practice, was'given by the statute of 4 Anne,C.16, This 
statute is said only to have authorized the plea of pay- 
ment, and that after its passage, accord and satisfaction 
was not deemed a sufficient plea. It is also held to be a 
maxim. in law, that there can be no averment in pleading 
40 
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iol JANUARY 1828. against the validity of @ domestic record, though there 
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may be against its operation, as the plea of a subsequent 
release, or satisfaction on execution. 

Here a material inquiry arises whether in this respect, 
judgements obtained in other States of the Union, are to 
be treated according to the common law doctrine, relating 
to domestic or foreign judgements, or whether they should 
not be viewed in a light different from either. In many 
respects, they have been held by various adjudications, to 
be essentially different from either. Notwithstanding 
public acts, records, &c. when properly authenticated, 
are entitled by the supreme law of the land to the same 
faith and credit in every Court in the United States, that 
they of right have by law or usage in the Courts of the 
State whence they came. Yet it is impracticable to give 
them precisely the same force and effect ; and such seems 
not to have been contemplated by the act of Congress. 
Neither judgements nor executions were ever supposed 
to retain any lien on the defendant’s property beyond the 
jurisdiction of the Court. There is not and cannot, with 
propriety, be any authority for issuing executions in one 
State on judgements rendered in another. It may not 
be extremely inconvenient to procure satisfaction to be 
entered of record, in cases of judgements rendered in our 
own Courts. To cause satisfaction to be entered on the 
judgement in another State, at a remote period, might be 
found difficult and inconvenient; nor is it belie. ed to have 
been the usage of the Courts ia the United States, to en- 
ter on their records any evidence of payment or other 
satisfaction of judgements, except when the money is 
made in the regular course of execution, or when the 
payment is made to the clerk. Therefore, without inti- 
mating any opinion, whether accord and satisfaction, or 
payment, would be a good defence to an action of debt on 
a judgement rendered in this State, a majority of the 
Court are of opinion that, to a judgement from a sister 
State, they are available as matter of defeace. By the 
common law, these matters of defence were disallowed 
in case of domestic judgements, but in actions on foreign 
judgements, a different principle prevailed. The judge- 
Ment was only prima facia evidence of the debt, on which 
either debt or assumpsit would lie; and where the for- 
mer was brought, the defendant was permitted to contest 
the original: merits on the plea of nil debet. It may also 
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dignity hetween the different securities for, or, evidences 
of debt, has. been abolished inthis State. As-far as es- 
sential rights are concerned there is but little difference, 
except as to the statute of limitations, between specialties 
and simple contracts in writing. In actions on the for- 
mer as well as'the latter, the defendant may impeach the 
consideration and make the same kinds of equitable dee 
fence. When too, it is considered that no preference is 
allowed in this State between creditors, whether by 
judgement obtained in another State, on specialty or 
simple contract, previous to final judgement here, there 
is conceived to be no consistency, legal analogy, or juse 
tice, in rejecting any defence which does not impeach the 
validity of the judgement, but can only have the effect to 
avoid its subsequent operation, or in rejecting proof by 
competent evidence that it has been satisfied. 

A majority concur in the opinion that the judgement 
must be reversed, and the cause remanded for further 


proceedings, 





Scotr v. M‘Crary. 


1. A justice of the peace is competent to prove his warrant and pro- 


ceedings by their production and his oath 

2. A discharge from a prosecution on a warrant made by two justices, 
may be proved by the production of the warrant and judgement, 
and by the oath of one justice only, though the judgement was given 


by both. 


Tus was an action on the case brought by M‘Crary, 
in the County Court of Lawrence county, against Scott, 
for the recovery of damages for a malicious prosecution 
instituted by Scott before a justice of the peace, against 
him for felony. A trial was had on the plea of not 
guilty, and a verdict was found for the plaintiff for $154 
damages. 

On the trial in the County Court, the defendant tene 
dered three bills of exceptions to the decisions of. the 
Court. The first states that the plaintiff below offered 


the original warrant issued by the justice against M‘Crary, 
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Kitih drditeniing® whigh was proved by the oath of the 
justicegtahave bern issued by. him as justice, &c that 
the defendant below objeeted to this incompetent testi- 
mony, which objection the Court overruled. . Also, that 
the plaintiff offered injevidence, a writing which was on 
the opposite side of the paper, containing the warrant, 
and is as follows: “ State of Alabama, Lawrence county, 
June 13, 1825, to wit: This day Jesse Seott, plaintiff, and 
Allen M‘Crary, defendant, appeared, and the defendant 
pleaded not guilty. This defence being heard, and the 
witnesses on both parts being fully examined, judgement 
is given that the defendant is not guilty in manner and 
form as is alleged; he therefore is discharged by us. 
AnpreEw Keiser, J. P. Wu. Moore, J. P.” 

Andrew Keiser was the justice who issued the warrant, 
and he proved that this discharge was: signed by himself 
and Moore, the other justice. The defendant objected 
also to. the introduction of this writing, thus proved on 
the gound that the writing on its face did not purport to 
be a discharge and acquittal of the offence mentioned in 
the declaration ; which objection was overruled and it 
was read. 

The second bill of exceptions states that, after the 
Writing in the first bill mentioned was read to the jury, 
the plaintiff offered to prove by said Keiser, that he had 
written said writing with the intention of its being an 
acquittal and discharge of the plaintiff of the offence for 
which the warrant mentivned in the plaintiff’s declara- 
tion had issued. The defendant objected on the ground: 
1st, That it was an addition ond explanation of the 
writing by verbal testimony ; and 2nd. That if explain- 
able by parol, it must also be explained by the justice 
Moore, (who was not present) to make it legal evidence, 
as his intention must also appear ; that the defendant also 
moved to exclude the said writing from the jury, because 
not proved by the justice, Moore, to be also signed and 
assented to-by him. But the Court overruled all those 
objections and admitted the testimony. 

The third: bill of exceptions stated that, to prove ex- 
press malice in the defendant, the plaintiff offered to prove 
by a witness, that in a conversation which took place 
after the commencement of the suit, in relation to the 
offence mentioned in the declaration, that the defend» nt 
said “that he was mad when he procured. the warrant 
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treatment he had received from the plaintiff .was enough 
to have made any person angry ;” that said evidence was 
objected to by the defendant, and the objection was over- 
ruled by the Court. ‘ 

The defendant, Scott, brought the cause to this Court, 
and assigned for error, the several decisions of the Court 
below, as stated im those three bills of exceptions. 


M‘Kinxey and Hopkins, for the plaintiff in error. 


Ormonp, for the defendant. 


JUDGE GAYLE delivered the opinion of the Court. 


In these proceedings there is but one question present- 
ed for the consideration of the Court, and that is, whether 
itis competent for the magistrate to prove the warrant, and 
the order of acquittal and discharge. The decision of this 
question will embrace all the points raised by the assign - 
ments of error. ‘The proceedings in this case must 
either be considered as records, or placed upon the foot- 
ing of written evidence of less dignity. If the former, 
then the evidence of'the justice could have no effect, 
and if the latter, no reason can be perceived for its exclu- 
sion. A witness is competent to give evidence if he be 
not interested in the event of the suit, or is not under 
some other legal disability, such as insanity, ignorance 
of the obligations of an oath, and the like. If the maker 
of any written instrument would, in any case, be compe- 
tent to prove its execution, it cannot be perceived why a 
justice would not be permitted to prove his own warrants 
when such proof is necessary. This view of the sub- 
ject will as well apply to the endorsement which states 
the acquittal and discharge of the defendant in error as 
to the warrant. The circumstance of the discharge being 
signed by another justice, cannot alter the case. Like 
one of several makers of an instrument, or of several 
attesting witnesses, he is admissible to prove the execu- 
tion, though the others be absent. 

But it seems that the justice was also allowed to prove 
the meaning and intention of the endorsement. This, it is 
contended, is opposed by all the rules of construing 
written testimony. It is not necessary hefe to examine 
the force of this objection. It is very apparent that no 
explanation was necessary. The circumstance of the pro- 
secutor being called plaintiff, cannot and does not ob- 
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mentioned in the plaintiff's declaration,yand that the January, « 


id 
Scott 


v. 
M‘Crarf. 
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* TANUARY12%8, scure ‘Or render doubtful the order of discharge. It 
“~~~ would require not a smail degree of. incredulity, to sup- 
Scott ; 
, ¥ pose the endorsement on the other warrant was intended 
mCrary. to be applied to any other case or prosecution than that 
contained in the warrant itself. 
It is the opinion of the Court that the judgement of 


the Circuit Court was correct, and it is therefore af- 
firmed. i 





Tue Strate v. BeckwitTu. 


1. It is material in an indictment, to lay a day when the offence was 


committed. 
~_ 2; If the :late be laid in blank, so that it does not appear if the offence 
+e was barred by limitation or not, the judgement will be arrested. 


BeckwiTH was indicted in the Circuit Court of Lau- 
derdale county, for an assault on one David Houston, 
#The indictment contained two counts : one for an assault 
With an intent to commit murder, the other for a common 
assault. In each count, the offence was laid to have been 
committed “ on the day of — in the year 1826.” 
There was a verdict and sentence against the defendant. 
A motion was. made to arrest the judgement, on the 
ground that there was no day certain laid in the indict- 
ment, on which the offence was committed. The motion 
was overruled by the Court below, but the point was res 
served under the provisions of the statute, for the con- 
sideration of this Court. And it was here contended, 
that the judgement ought to have been arrested. 


= Coa ter, for the defendant, argued that the indict 
ad a3 Jacob's Law ment was not sufficiently certain. An indictment must 


 : Dic. 406, 

“ b 3 Jacob's ‘Law have precision and certainty, “and must be more certain 

4 than civil proceedings, inasmuch as they are more penal, 
¢c iw . 25, fs Page 4 

and ¢. 23, and are to be answered with more precision. ° The of- 


82, 
1 2 Burr's ex fence must be laid to have been committed on a day cer- 
Sa s7 cua 's tain, or it is void. ° It does not appear but from inference 
. 352, MS ; 1 ; i 
Haru. 352, M“ or implication, that the offence was committed before the 


¢3 Jacobs Law finding of the indictment. The statutes of amendments 
ey ; do not apply to indictments, “ and nothing can be taken 


. . 
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“sfunous 1138, by inference or intendment. ° 











_ SUPREME COURT OF ALABAMA, 





319 


The offence in the first count is not charged sufficiently JANUARY 102%. 


within the material words of the statute. An indictment 
under a statute must, by express words, bring the offence 
within the substantial description made by the act, * and 
no implication will aid it. 


* JUDGE SAFFOLD delivered the opinion of the 


Court. 

Tue omission to state with certainty the time of the 
commission of the offence, is one of the causes assigned 
for error. 

In the language of a man confessedly great, “ it is laid 
down as an. undoubted principle. in all the books that 
treat of this matter, that no indictment whatever can be 
good, without precisely shewing a certain year and day 
of the material facts alleged init.” ? It is also beld by 
most or all the ancient crown lawyers, that the time of 
the commission of offences is, in the general, necessary to 
be stated in the indictment, and especially where the time 
for the prosecution is limited by statute. This is requir- 
ed, in order that it may appear from the indictment, that 
the offence is within the limits, This reason would ap- 
ply with full force to the present case. A late statute 
provides, that for assaults and battery, the indictment 
shall be preferred, or at least the party recognized, within 
six months of the time committed; else the prosecution 
shall be barred. Ifthe first count in the indictment would 
not be affected by this statute, the second certainly would, 
and the limitation for the first, by a former® statute, can 
nt exceed one year. And without here deciding whe- 
ther a legal bar to one count in an indictment, would 
equally affect the whole, the consideration alone that it 
does not appear from the record, but that the one count 
may have been barred, is sufficient to establish the mate- 
riality of the time. The indictment was found in Octo- 
ber, 1826; it charged the offence within the same year ; it 
may have been exceeding six months anterior to the com- 
mencement of the prosecution, and yet within the year. 
One entire year could not have elapsed, but the doctrine 
is, that whenever the time is in,any way material, it must 
be averred. The indictment will be yitiated by a repug- 
Nancy as to time, as where more than»one date is ne- 
cessary in the description of an offence; and they are 
stated with such inconsistency, that they cannot be recon- 


id 
The State 
¥. 
Beckwith. 


a2 Hale 170-9-8 0. 
3 Bac, 555-6, 561 


63 Bac. Ab. 561. 


























CASES DETERMINED IN THE 


. _ aaNvARY 1828. ciled-; the saffie where an impossible date is laid, as the 


—~ — =30th of February or the 31st of April, though the inten- 
ee Spee tion appear manifest. Though an averment of time is 


required, it is not necessary that the proof should cor- 
respond strictly with it. The offence may be proven to 
: have been committed ‘at any time anterior to the day laid 
_ within the limitation of the prosecution. Whether bes 
: tween the time as ayerred and the finding the indictment, 
$0" & © is not now a question. 4 
* With respect to the second assignment, which is “ that 
the indictment does not charge the assault to have been 
committed with intent to murder,” little is necessary to 
be said, as the former is decisive of the case. It is not 
perceived however, that this indictment varies materially 
from correct precedents. Let the judgement below be 
reversed, 





T. and W. Branpon v. Prianters and Mercuants’ 
Bank oF HunTsviLLe. 


« 4 . 
1. The finder of lost treasure before the loser is known, has a suffi- 
b, cient special property in it to maintain trover against any one who 
, converts it, except the true owner. 
2 he pessession of a slave who has found lost property, is the pos- 
session of his master, and if it be delivered by the slave to any one, 
not the own and the owner is not known, the master of the slave 
Ben’? Mee Y mav sue fo 
' f / 3) When a defendant demurs to the pk aintiff’s evidence, the Court 
* 7 is may in its discretion, compel the plaintiff to join in the demurrer. 
Ld; | 
We te AP Tuomas and Witttam Branpon as copartners, 
4 brought an ae ti n of trover in the Circuit Court of Madi- 
me, 6‘@on. county, a t the President, Directors and Com- 


th Beriae ¢ panyyof the Planters and Merchants’ Bank of Huntsville, 7 


ot 
@. 










- 


64 ace. _¢#and declared for the conversion of certain bank bills, 
tLe by said Bank, two hundred and seven in number, 
describing them as amounting in all to the sum of $2190, 
| ee fot, oe. éand averring that they were equal in value to that sum. 
| , , ¢ The defend; eaded the general issue, and the cause 
i% erste e- 4 of ee aes term, 1826, of said Court. 
pater co JON ‘Cove. At the ry jury was sworn to try the issue, when 
ae > = L the eountel the defendants below moved the Court 
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to appoint a clerk to take down in writing ‘the evidence, JANUARY 182% 


which was granted. The plaintiffs then, to support the 
issue on their part, introduced the following proof before 


the jury, to wit: John P. Brown proved that on the ! 9th 2umsville Banke 


of November, 1824, between 9 and 12 o’clock in the 
morning, he was standing on the public square in Hunts- 
ville, near an engine house, talking with R. Pryor, when 
his attention was attracted by a negro boy who was cut- 
ting wood near there, exclaiming he had found money. 
He saw the boy raising the bundle. The boy stepped to- 
wards them and they towards him, and the boy handed 
the bundle to Pryor, who examined it and handed i to 
the witness, who also examined it, and they ascertained 
it to consist of Huntsville bank notes, Witness then 
asked Pryor what they should do with the notes. He re- 
plied that it was the Bank’s money, and that they would 
carry it to the Bank, which was done; and the notes were 
counted, and by them deposited in said Bank, and a list of 
the denominations and amounts taken from the Cashier 
as follows: [here they are described as in the declaration.] 
On the next day he returned to the Bank, and in the pre 
sence of Pryor, demanded the notes of the Cashier, who 
refused to deliver them to him. Wm. Acklen, another 
Witness, said he was standing within three feet of the en- 
gine house, with his back turned to the negro, and heard 
the boy exclaim he found the money, and saw the boy 
hand the bundle. containing the notes to Pryor; thata 
second or two before the boy’s exclamation, he had seen 
the bundle lying near the engine house, but thought it 
was a bundle of newspapers; that he went with Brown 
and Pryor to the Bank. Logan Brandon proved that on 
the same day the notes were found, he went to the Bank 
in company with Captain Jones, and demanded of the 
Cashier a description of the notes, which was at first re- 
fused, but afterwards granted, and corresponds with the 
description given by Brown; that the reason of his making 
said demand was, that the plaintiffs were both absent 
from home, and in Tennessee ; and that he was urged by 
several persons to go and make said demand. Two 
other witnesses proved that on the 25th of October, 1825, 
being near the Bank, they heard Thomas Brandon, one 
of the plaintiffs, demand of the Cashier in the Bank, and 
within banking hours, the said notes found by the 
Negro boy, and that the Cashier refused to deliver them, 
41 









CASES DETERMINED IN THE 


JANUARY 1828. and that this was before the writ issued. They also 
Pt br ramon proved that the negro boy was at the time of the find- 

ing, and yet remained a slave, the property of the plain- 
Funteville Bank. tiffs. ‘This was all the evidence in the cause. The evi- 
dence taken down was signed by the clerk, who had 
been appointed, and by the defendants’ counsel; the 
plaintiffs’ counsel admitted it to be true, but refused to 
sign the statement of it. The defendants then demurred 
to the evidence as insufficient to support the issue, refer- 
red the same to the judgement of the Court, and praved 
that the jury be discharged from rendering their verdict 
thereon. The plaintiffs refused to join in demurrer, but 
being required to do so by the direction of the Court, 
they then signed the joinder in demurrer. The jury were 
then discharged, and the Court sustained the demurrer 
and gave judgement for the defendants. 

The plaintiffs now in this Court assign for error: 1st. 
that they were compelled to join in the demurrer to the 
evidence ; and 2ndly, that the Court sustained the de- 
murrer and gave judgement for the defendants. 

M‘C ung, for the plaintiffs, maintained the following 
positions : 

1st. That any thing found on the surface belongs to 
"1 Bik. Com. 295. the finder of it. ¢ 
3 Wood. 13, 2nd. That any thing acquired by a slave belongs to 


Cooper's 


jusinian 31. the master of the slave. 

B Reeves Dom. 

Rel. 343. Coke 3d. That the possession of the slave is the possession 
6 Mod. 69. Coop- Of the master. © If a servant, who has a general authority 


20 
te. 1 Vesey 88 to receive and pay money fer his master. gives the money 


* Mod. 09 Coop. Which he may have received from any one for the use 


er’s Justin. 10%, of his master, to another person, the master may main- 
110, 6 Barn, an ¢ 





































Ald. 634. tain an action of trover for it against such person, be- 

cause the possession of the servant is the possession of 
d@6 Bac, Ab. 684. his master. @ 
Salk. 289. 


e6uac Ab.o77, 4th, Thata general or special property will support 
a5. 1 Hos & P+ the action. © The finder of a jewel may maintain trover 


44, 45, 47, 
oma fs 505 against a stranger who converts it./ 
. a, 5th. That the rule that the lord in England could not 
maintain an action for goods sold by a villein, is not ap- 
~ plicable here, because there is no analogy between villeins 


4 and our slaves. Coke Litt. 118. Sec. 177, is referred to 
on the other Side to shew that the master can never resort 
to his action to recover the acquisition of a slave, but 
there is a reason for this in England. The condition of 
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the villein is different from that of the slave ; villeins could J4NUARY 1828. 
urchase some kinds of inheritances in fee simple, which ,, Wer alin 
the lord could not have.* They could sell land, “#make of ae 

a will, and could maintain suits against any one except) | on. 
their lord; ° and they could even sue their lords as ex- b 1d. 177, note. 
. L: 118, b. 


ecutors. “ Id, 123 b 4 189. , 
6th. That slavery was unknown to the common law. ° “7° Lag 4 
The species of slavery existing among us is analagous ,*% 510%) i). 
to that which existed among the ancient Romans ; among Rel. 339, 343._ 2 
them, slaves had no civil capacities. F The last paragraph J Cooper's Justine 
of the preface to Cooper’s Justinian, will shew that the Dessaussurs R- 
civil law is peculiarly applicable to the condition of our {1° “{aN6 Aik 
slaves. 627, 629 
7th. That the Court should here render final judge- 
ment tor the plaintiffs ; that the measure of damages was 
in general, the value of the property and interest on that 
value ; £ that here the amount was ascertained, and was £3 Am. Dig. 496, 


the value of the notes as shewn on their face. * h.I Cowen. 240, 


Hopkins, for the Bank. 

No property, either general or special, in the bank 
notes found by the slave of the plaintiffs vested in them. 
The principle of the common law that grew out of the 
relation of lord and villein, and prescribed the terms 
upon which the former might acquire a right to any pro- 
perty of the latter, applies, and is decisive of the question 
between these parties. The similarity between the con- 
dition of villeins and that of slaves in this country, and 
the little difference between the relation which the former 
bore to their lords, and that sustained by slaves to their 
masters, authorize the conclusion, that a seizure by the 
master of a slave is as necessary to transfer to him any 
interest a slave may claim to property, as it was on the 
part of a villein’s lord to vest in him the rights which 
his villein had acquired. The servitude of the English 
villein, like that of the American slave, endured for his 
life, and descended upon his offspring, with this differ- 
ence ; that the slavery of the villein was derived from the 
servile condition of his father, and that of the slave ori- 
ginates in the servitude of his mother. The villein was 
bound to perform services as uncertain in their nature 
and degree as the slave is ; the kind and extent of the ser- 
vices depended there, as it does here, upon the will of 
the owner. The villein was as much the subject of 
transfer from one owner to another as the slave is; and 
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JANUARY 1828. of all interest in the acquisitions he had made, he might be 

“~~~ deprived by the seizure of his lord ; and if, in the property 

T-&W. Brandon rested from him, no other person than himself had an 

_v% , ¢ « 

“interest, his lord acquired by the seizure, the exclusive 

right to it. Butin the seizure, the right of the lord to 

the acquisitions of his villein commenced ; and if before 

such seizure, they had passed from the possession of the 

villein, by his own act, by the operation of law, or in any 

other mode, into that of another person, no claim of the 

’ ‘ lord could attach to them, similar to that he had to the vil. 

Ke ors lein, who owed to his lord, during his life services of any 

Kind, and to any extent that might be required; who 

might have been sold, in market or elsewhere, to any 

person who would purchase him, and reclaimed by his 

lord, if in flight he had sought freedom; no right could 

be acquired by his lord without seizure. A master of a _ 

slave, whose condition resembles so strikingly that of a 

villem, must support his claim to what may have been 

casually in the possession of his slave, on the same 

ground upon which alone a lord could have established 

his title to any property which belonged to his villein, 

If a villein had owned a bond, or had been entitled to 

any right of action against another person, his lord could 

aCo. Litt. Title, MOt have made such a seizure of either as would have en- 

«Vilna, abled “him to receive the benciit secured by the bond, or 

mentary omit: enforce by a suit any cause of action to which the villein 

scents,” } 387, was entitled; because he could not have acquired the pri- 
note 1. 1 Tucke . . . . . 

er’s bla. Com. vity in which the villein stood to the person bound by 
nods “* such causes of action. ¢ 

And who will contend, that if a promise were made to 

a slave in this country, to pay him a sum of money, ora 

bond were executed and delivered to him for the same 

purpose, that his master could maintain a suit for the re- 

covery o! the money? His master may, in such cases, a8 

a villein’s lord might have done, seize the money when 

the slave receives it; but he cannot substitute himself for 

. the slave as a party to the contract, or as the person en- 

titled to the action, and recover the sum due on the con- 

+ tract ; because the slave in making the contract by which 

the payment of money was promised to him, or in doing 

the act by which he would, if a freeman, acquire a cause 

of action, did not act as an agent of his master. If he 

were determined -to be an agent of his master in cases 

where he acts without his authority, then, if the contract 
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he made required the payment of money by him instead JANUARY 1826, 


of binding others to pay money to him, his master age 
be bound for the money which he contracted to pay ; 


| ao 
T.&W gente 


if any act of a slav» which would, if he were free, shee Huntsville Bangs 


him liable or entitle him to an action, can give a right of 
action to his master, it must, when it would afford a cause 
of action against the slave, if he were a freeman, render 
his master liable. 

If the principle be sound when relied upon to support 
an action for the benefit of a master, it would be so when 
invoked to sustain an action agaivst him. ‘The applica- 
tion of such a principle would frequently be productive 
of total ruin to a master ; and the consequences of it, when 
viewed in reference to a master’s responsibility for the 
contracts and acts of his slave, will shew that it is not en- 
titled to a place in the jurisprudence of this country. If 
a master have a right of action for property which his 
slave has found, would he not, if his slave destroyed it, 
or placed it beyond his reach. or that of the owner, be 
liable to the owner for the slave’s destruction of the pro- 
perty? Ifhis claim to the possession of his slave as his 
own, when he seeks to recover goods which his slave has 
found, be established, he could not be allowed to disclaim 
it as his possession when, for the abuse of that posses- 
sion by his slave, an attempt was made to render him ree 
sponsible. 

But the liability that threatens so much injury to mas- 
ters, and which the success of the plaintiffs would fix upon 
them, is avoided by an adherence to the principle of the 
common law, which confers no right upon them, until 
they take from their slaves the proceeds of their contracts 
or the goods which they may have found. If it be mo- 
ney which a master seizes, that had been paid to his slave 
by a third person on a contract, the seizure of it by the 
master, cannot render him liable for money which his 
slave had bound himself to pay. If goods were taken by 
a master, which his slave had found, the seizure of them 
could not make him responsible for the conversion of 
goods by his slave, which were never in his possession. 
A master upon this principle could be rendered liable to 
the owner of the goods for his own acts only. Why were 
not a villein’s acquisitions the property of his lord, with- 
out a seizure ? because pretended acquisitions and cizims 
to property made by a villein, without his lord’s*know- 
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FANUARY 1828. ledge, might have subjected the lord to liabilities of 


~~ 
T. “< van for d ec 


6 Bac. Ab, 678, 
68 


¢€c Justin. 
ae 


ec Justin. 
350. § 4, 





greater value than the property of his villein would ‘af. 
an indemnity against. Hencé, a lord’s right did not 
exist until he, entered virtually upon the possession ; after 
which event, had he permitted the villein to retain the 
actual possession, he would have been liable for the 
abuse of it. A lord was entitled to the security which 
a view of the extent of his liabilitv, by taking possession 
of a part at least, and declaring his acceptance of the re- 
sidue, would afford, before he incurred any responsibility, 
Security, founded upon the same principle, is necessary 
to a master against the acts of his slave. If the posses- 
sion of a slave of which his master was ignorant, be con- 
sidered the possession of his master, then, for the abuse 
of that possession by a slave, his master must be liable ; 
and as such possession would in most cases, be concealed 
from a master, the establishment of the principle relied 
on to sustain this.action, would oftener be productive of 
injury than benefit to the owners of slaves. “ 

The plaintiffs have resorted to the code of the Roman 
or civil law for the support of their action, and have 
selected from it, and urged a principle which declares 
that whatever slaves have acquired, whether by delivery, 
stipulation, donation, bequest, or any other means, is ac- 
quired for their masters, although their masters may be 
ignorant of, or averse to the acquisition. ° The code in 
which this principle is contained, subjected masters to 
many liabilities f r the acts of their slaves, done without 
their knowledge, from which the common law exempts 
them. Ifa Roman slave had borrowed money, and with- 
out the knowledge of his master, paid with it a debt of 
his master, or had purchased with it for him, and with- 
out his consent, an estate or any other thing which his 
master did not want, the master became liable to the len- 
der for so much of the money as the slave had expended 
on his account. * The common law would exempt a mas- 
ter from such liability, on the ground that the payment 
of the money in discharge of his debt, or the purchase 
for him of an estate, was not made upon his request. 
Slaves were entitled by the civil law, to their peculium ; 
which consisted in what they saved from a monthly and 
daily allowance granted to them for their sustenance, or 
procured bv any other means, with their master’s consent. 
This peculéum, with their master’s permission, they laid 
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put at interest, or purchased with it a slave for them- JANUARY 1528, 
F a 


selves, or traded with it in any other way; but their | ae aah 
masters were liable to the extent of the value of their "~ y, 
peculium, for their contracts, and the injuries done by 7") hank. 
them. * If a slave who had no peculium, committed “min 
theft or robbery, or did any damage, his master was lia- 
ble for it, and was obliged either to pay the estimate of 
the damage done, or deliver up his slave as a recom- 
pense ; and when a master chose in such cases the alter- 
native of delivering up his slave, he was still bound for 
the injury which had been done, to the extent of the 
peculium, if his slave owned one.’ These liabilities ie i 
masters furnish the reason of the principle which secured 
to them all the acquisitions of their slaves the moment 
they were made. The right of misters to such acquisi- 
tions was necessary to indemnify them against their re- 
sponsibility for the acts of their slaves. If a slave had 
destroyed or converted by consuming in the use of it, 
property which he had found, the civil law held his mas- 
ter liable to the owner of the property for such injury 
done by his slave, to the extent at least, of the value of 
the slave, and that of his pecul/éum.* But he who loses °Z7Rq se 
property in this country can claim no responsibility of a 
master, whose slave may find and destroy, or consume it, 
in using it. 
As such acts of slaves in this country create no. lias 
bility against their owners, there is no reason for suse 
taining a claim of a master, founded upon an act of his 
slave which he did not direct, and of which he did not 
know when it was done. If this question is to be decided 
by analogies, drawn either from the common or the civil 
law, those afforded by the source of nearly all our leg il 
principles ought to determine it. But if, from the inca- 
pacity of our slaves to acquire property, in which they 
differ from both the English villeins and Roman slaves, 
it be inferred that a rule of decision can be found in nei- 
ther of the codes, upon what ground can this action be 
Maintained? As our slaves are incapable of acquiring 
property, they cannot be regarded by our law, as persons 
who can acquire the rights and incur the liabilities which 
free persons do by finding any thing; and the free person 
who first receives from a slave any subject of property 
which has been Jost, becomes entitled to the rights pro- 
vided for those who may find any thing. 
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wanvaryiey, A villein had rights against all mankind» except his, 


aA, > al lord; and the right of a lord to take what belonged to 


¥. his villein, was founded upon the villvin’s want of rights 
Sprerte mak. againsthim. A villien’s destitution of rights as to hig 
$4 lord, was as total as a slave’s is as to his master. A 


lord by his seizure, converted into his own property, what 
belonged to his villein, and his villein had no right to re- 
* sist the seizure. , A slave in this country, has no civil 
rights against any person; he has no capacity to ac- 
quire; he can own no property. As he has no civib 
Tights against any person, any person may,,as a villein’s 
lord only could haye done, seize what a slave has found 
and has in his possession. If a master were to take from 
his slave what the slave had found, the right of the mas- 
ter to the property would be founded, not upon a svizure 
of what belonged to his slave, but upon his own taking 
of what was in the legal possession of no person. In 
@2 Chalmers o- SUCH a case, the master would be legally the finder of the 
Piniow of emi- property. “ A person who finds goods, acquires in themg 
nent ewyers259 special property only ;° and if the slave could acquire a 
26 Sac Ab. 633 : ‘ ; : 
$6, special property in goods which he found, and his master 
were entitled to that special property without seizing the 
goods, the plaintiff could not maintain this action with. 
out having united to the special property the actual pos- 
session of the bank notes. They cannot rely upon the 
possession of them by their slave as their possession by 
an agent, without a recognition of a principle which would 
make masters liable to the owners of property found and 
converted by their slaves. If a person entitled to a spe- 
cial property in chattels give them to another, and a third 
person convert them to his own use before the donee re- 
ceives the poss: ssion of them, the donee can maintain no 
action for the conversion. ° 
If, therefore, a slave can acquire a special property in 
goods. which he may find, and that property can be trans- 
ferred by the operation of the laws of the country to his 
Master, a cate in this mode, of the special property, 
could not more effectually vest it in his master than a 
gift by one of his special proverty would in the donee, 
on the ground that the special property in the notes, ac- 
quired by finding them, was transferred by operation of 
law, to the plaintiffs ; yet. as the conversion was made by 
the Bank before the plaintiffs received the possession of 
the notes, they can no more maintain an action than could: 
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a donee of special property who never had possession, JANUARY 182%, 
Neither the master nor the donee could support trover “~~ 
by calling to his aid the possession of the person under a 
whom he claims, because he would not be liable for any 2*ville Bank. 
abuse of that possession, and can therefore derive no 

benefit from it. * The right of a sheriff, carrier, or a person @? Term R. 750. 
who finds goods, to maintain trover, is founded not only : 
upon their special property and possession of the goods, 

but in the two former cases, on the liability of the sheriff 

and carrier to their principals; and in the latter, on the 
responsibility of the finder to the rightful owner of the 

goods. ° The plaintiffs never had the possession of the >= 
notes which their slave ‘ound, or knew of the slave’s G)"*yickie 3 
possession of them during its continuance. The pos- 

session of the slave,on which they rely for the support 

of their action, created no responsibility against either 

the slave or the plaintiffs, in favor of the owner of the 

notes, and can therefore afford no part of the ground of 

this action. 

KEL y, for the plaintiffs in error, in conclusion. 
I concede the doctrine read from the English books on 

the subject of demurrers to evidence, and that there a 

plaintiff may in a proper case, be compelled to join; but 

the Courts there set aside verdicts tottes quoties until 

they accord with the views of the Court. Here, the power 

of the Court is restrained : no more than two new trials 

can be granted. Could the Court on a third jury trial, 

draw to itself the determination of the issue? or would 
not the plaintiff be entitled to the decision of the jury, 
and to judgement if their verdict was for him, which in 

such case would be beyond the control of the Court? 
The English Courts could order a nonsuit; but our 

Courts havenever done so. Here, a plaintiff can insist on 
a verdict if he choose, and the power of the Court over 
the verdict has heretofore, by our practice, been the only 
remedy. There can be no difference in principle be- 

tween ordering a nonsuit and sustaining a demurrer to 

evidence ; in both cases the Court decides on the suffi- 

ciency of the evidence. The same reason then that gives 

the right to a party to risk his case before a jury, even 

without proof, would restrain the Court from compelling 

him to join in demurrer to the evidence, else he cannot 

have the (ull benefit of the statute which prevents the 

granting of more than two new trials. 
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JANUARY16%. If the argument of the defendants’ counsel was cor. 

rect, it would sustain our objection to join in the demur. 

rer; for if the evidence be of such doubtful character as 

is intimated, it would clearly be of that inconclusive kind 

as has always by the Courts been submitted to juries. It is 

- insisted the evidence does not shew affirmatively chat 

‘ the Cashier knew the money was found by the negro, but 

Fe that it puts the money in the attitude of a deposite in 

Bank by Brown and Pryor. It is true, it is not stated in 

so many words that the Cashier was told of the finding, 

but his ignorance of it cannot be inferred, for that fact is 

no more stated than his knowledge. The Court must 

1 take as true all the facts proved, and also all those which 

F the evidence tended to prove; and will draw all such 

conclusions and inferences from them as a jury might le- 

gally do. Then it is not so inconclusive as is supposed, 

for all the circumstances shew he must have had this 

knowledge. A list and description of the bills was taken 

. for the benefit of any one concerned ; Brown and Pryor 

' pretended no claim to the money, and the Bank did not 

receive ur treat it as a deposite from them, for on their de- 

mand the next day, the Cashier refused to restore it to 

them. From those and other circumstances, it is impos 

sible that a jury should have doubted a moment, that 

the Cashier knew of the finding by the negro; the infe- 

, rencé is irresistible. The singularity and novelty of the 

occurrence, and the publicity of the place, renders it im- 

possible that the fact was not communicated by Brown 

and Pryor, or some of the crowd. But it is not neces- 

sary to establish the inference against them, for the Banks’ 

F ignorance could give them no title whatever to the money, 

The defendants stand as tort feasors, criticizing the plain- 

tiffs’ right when they shew none themselves, and they are 
to be treated as such. 

It is said corporations have no souls, and consequently 
are incapable of social feelings ; yet the greatest anxiety 
is manifested to protect the plaintiffs from the responsi- 
bilities that would, as it is said, follow the rule we con- 
tend for. It would seem indeed, that the effort on their 
part is rather to protect the Brandons from loss, than to 
retain themselves money they have no title to; for it is 
said as a reason to do so, that the plaintiffs cannot claim 
the money without having had possession, unless they 
pecessarily become liable for the misuse of it by the 
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slave, even without their knowledge; and against this JANUARY 1928, 
they strongly protest. That consequence however, may “V~ 
not, and it will not necessarily follow, but if it did, it ” ev 
would avail the Bank nothing; for it would only furnish #™™*ville Bank, 
an additional reason why the funds should be restored 
to the plaintiffs, to enable them to meet such future ree 
sponsibility. 

It is inferred on the other side, that no right accrued to 
the master to property found by the slave, because no de- 
cisions are to be found in this country establishing such 
right. I must confess that I was astonished to find the 
books so barren on the subject. Slavery has existed from 
the first settlement of the colonies, and occurrences of 
this kind must have happened; yet no question seems to 
have arisen in the American Courts as to what title the 
master acquired in property so found. But I account 
for it differently from the defendants’ counsel ; the right 
of the master to all the slave possesses, seems to me so 
palpable and plain, that I presume it never was contested. 

The principle on which we rely, is prominent in all syse 
tems, and was at all times. The harmony of society re- 
quires that there should be a known owner for all pro- 
perty; who it shall, be is comparatively of little impor 
tance. Occupancy was the beginning of property, and if 
lost or abandoned, any one might appropriate it, but none 
could disturb the possession of another. On this simple 
elementary notion of property, the various systems of ci- 
vilized society have arisen. In all countries and ages, 
the finder of property acquired a right of some kind to it, 
subject to the claim of the owner, and in some countries 
to other legal restrictions. Treasure trove in England is 
a part of the king’s prerogative, or at least of his revenue. 
The finder was required to divide with the king pro bono 
publico. Here, no fiscal regulation of that kind existing, 
the finder is on so much better ground. A right in the 
finder to some extent is recognized in all systems, and 
this is enough for us to prevail over a wrong doer. If 
then the money had been found by a free person, there 
could be no difficulty, as his title would be better than 
that of him who had none. 

The question here is, what disposition will the law 
make of property found by a slave, the true owner being 
unknown? Shall the title vest in the master ipso facto, or 


shall the found property be open to the pillage of any diss 
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orderly person? Policy forbids the existence of property 
without an owner, and the sole reason of preventing law- 
less depredations on the helpless slave, would be suffi- 
cient to invest the master with title. Frigid casuistry may 
degrade the slaye to the condition of a domestic animal, 
and see nothing rational or intelligent in him, but the 
generous master who is fit to wear the name, can appre- 
ciate and -reward his virtues and fidelity. The law on 
one hand gives to the master, the slave and all his acqui- 
sitions of every kind; and on the other, creates the high 
obligation on his part, to protect him against the violence 
and injustice of all persons, natural or artificial. Who 
then is so proper as the master to be substituted by the 
law in the place of the owner, when property is found by 
aslave? 

I will not follow the defendants’ counsel through the 
mazes of feudal times, in search of analogies between the 
feudal vassal and the American slave. ‘The principles of 
the feudal system have never been transferred to the 
other departments of the law; they belonged to that pe- 
culiar system of military government, and are unfit for 
any thing else. The system has mouldered away ; it and 
its principles have long since been cast off as trumpery 
no Jonger applicable to the concerns of man, and other 
more rational systems have been built on its ruins. Why 
then explain from early writers that the feudal lord might 
seize the property of his vassal, and that if he failed to 
do so and the vassal sold it, he could not disturb the 
alienee? 

From the origin of that system, and through all its 
stages of barbarism, some legal rights were recognized 
in the vassal, and therefore it was necessary those rights 
should be defined and regulated. It was enough to allow 
the lord to plunder his vassal personally, but there was 
no necessity to carry that right to his alienee ; there was 
no want of an owner. The lord, the vassal or the alienee, 
might own as between themselves, and their rights were 
adjusted by the principles of the system; one of which 
was, that the lord must seize the property while in the 
vassal’s hands. or he could not pursue it in the hands of 
another. As the vassal himself might own, and no title 
vested in the lord till seizure, it was a condition prece- 
dent to his right. As slaves here have no right at all, 
the principle of seizure does not apply. 
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The counsel for the Bank dwells much on consequences; JANUARY 1828. 
let us take a glance at the consequences of the principle pt 
of seizure between master and slave here. To pursue * ¥. 
the analogy,-he cannot stop at found property. The feudal semanas 
lord was not confined to it; all the gains of the vassal of 
every kind, were subject to seizure by him in the pre- 
sence of the neighbors ; it must therefore be extended to 
every thing. Many negroes are allowed to own pigs, 
poultry and other small articles, some, even cows and ar- 
ticles of larger value. The aggregate value of the negro | 
property in the State, which the master has never seized | 
or even known of, is considerable. Under the principle 
contended for, any one might go round and gather it all; | 
and when complaint was made, although.he would dis- | 
tinctly admit on the record that he had no title at all, yet i 
he would gravely tell the master that he had not pursued | 
the formalities of the feudal system, which perhaps he | 
never heard of, and that as he had not seized the property, | 
it must remain where it was. This field for pillage would 
necessarily be opened by the adoption of the principle in- | 
sisted-on by the Bank. The counsel for the Bank, with 
his usual ingenuitv, has endeavored to civert the atten- ) 
tion of the Court from its true point, by drawing us into 
an investigation of the master’s liabilities for the acts of 
his slave, when that is not the subject of controversy. 
Now I protest against considering this question till the 
case occurs ; then it will be proper to examine to what his 
liability for the misconduct of his slave extends, and not 
till then; it is now only obscuring and embarrassing the 
question before us. 

The question being as to what property the master ac- 
quires in goods found by his slave, we cited passages in 
Justinian, to shew that by the laws of Rome, the master 
was entitled to the acquisitions of the slave, and that the 
possession of the slave was the possession of the owner; 
and we have endeavored to shew the reasonableness of 
those features of the Roman law, and their application to 
this case. The gentleman has drawn from the same book 
a train of consequences to hang round the principle we 
contend for, and to frighten us from its adoption ; sup- 
posing that we must necessarily adopt, if any, all their 
laws relating to slavery. He argues that the moxal action 
of the Roman law, against the master, for the thefts and 
trespasses of his slave, cannot prevail here ; and there- 
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JANUARY 18%: fore, that the master cannot be allowed the acquisitions of 
—v~ his slave. But this consequence does not follow, for this 


T.&W: Brandon 
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Huntsville Bank 


action is not a consequence of the principle we have ex- 
“tracted, and cannot follow it, unless the reasoning on 
which it rested in Rome would sustain it here. The con. 
dictio de peculio is one action given in Rome against a 
master, not because the master had a right to the property 
acquired by his slave, but because the slave himself had 
property called his pecu/ium, originating in the sayings he 
made from his allowances. On that property, by the con- 
sent of his master, he could trade, and if he did so, the 
master was bound to see his pecu/ium fairly applied to the 
payment of the debt contracted by the slave on the faith 
of it. «The master was not liable unless the creditor 
could shew that the slave had property, that is, peculium 
to meet the demand. The condictio tributarit was ano- 
ther action founded also on the property of the slave, in 
which the master was allowed to retain a rateable pro- 
portion of any debt due by the slave to him. Both these 
actions were clearly founded on the property of the slave, 
and. nct on any right of the master, and are analogous to 
suits against an administrator, founded on the intestate’s 
property. If ever the policy of our law shall allow the 
peculium, and the right to deal on it, then, and not till 
then, need we inquire if such action against the master 
shall come with it. 

The book does not distinctly indicate the principle or 
ground on which the nowa/ action was founded. It was 
given by the law of the twelve tables, and by subsequent 
pretorian edicts, and was not founded on the Roman 
common law, if I may be allowed the expression. It can 
however, be easily traced to a very different principle from 
the right of the master to all the acquisitions of his slave, 
except his peculium, this right being the plain result of 
ownership, and the fair equivalent for the purchase mo- 
ney. But liability for crime must refer itself to the 
penal code. How far the master should be held respon 
sible, depends on his means of preventing the crime. In 
Rome the master had the most absolute power over the 
person of his slave, even over his life. Such absolute 
control there, might well draw after it responsibilities, 
which here should diminish rateably with the power of 
the master, and as the master has no such power here, 
the noxai/ action of KMome does not apply. But we must 
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test the responsibility of masters here by the principles JANUARY 1026. 


of our own mitigated system of slavery. The question 
of the master’s responsibility for the misconduct of his 
slave has not yet arisen, and in this case can never ar 
as there was no misconduct in the slave; so we need not 
inquire about it. 

Many cases are cited to prove, that a person having 
only a special property, and who had no actual possession, 
cannot maintain trover. But in all those cases the gene- 
ral owner was known; and in none of them is it settled 
how the law will dispose of property found, where the 
loser is unknown. How far the special owner will be 
protected where the true one is known, is one thing; and 
whether the law will suffer property to remain without 
any owner, general or special, is another ; for in the first 
case, although the special owner cannot sue, the general 
owner can, and the wrong doer can be brought to jus 
tice; and in the second, the property is open to pillage 
and plunder. This case calls upon the Court to raise an 
ownership by implication, to preserve the symmetry of 
the law and harmony of society. 

It is said that Brown and Pryor are to be considered 
as the true finders, and that the negro cannot; that there 
is no difference between the taking up of a bundle by a 
negro, and a taking up by any domestic animal ; and that 
the first person who receives it from either is to be con- 
sidered in law the legal finder. It is apparent that Brown 
and Pryor never claimed the money nor considered them- 
selves as the finders. In feudal times, none but the lord 
had the right to seize the property of the vassal. ‘he 
difference or analogy between a negro and a domestic 
animal, is not a fit subject of grave inquiry; a passing re- 
mark, however, may not be amiss. A dog is to some 
purposes, considered as property ; he has sagacity to some 
extent, and remarkable fidelity, and is physically capable 
of taking yp such a bundle, and carrying it home or eise- 
where ; and if the animal had taken up lost treasure and 
evinced a clear and manifest disposition to carry it home, 
it would be very difficult to prove that a good title could 
be acquired by any interloper who would take it from 
him on the way. The law had better even in that case, 
if the real owner was unknown, vest the title in the mas- 
ter than in the one who could only say, I took the mo- 
Rey drom mymeighbor’s dog; a poor title indeed. But we 
Need not speculate on this subject. ‘The debate is con- 
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JANUARY 1828. cerning a higher order of creation, a human being endow. 


vw 


T.&W Crandon 


Bunevilie Bank. 


ed with reason, able to appreciate the value of property, 
and to exert thecare necessary to preserve it for the benefit 
of his master. Such a being should not be degraded below 
his proper station in order to form the basis ofa decision 
not otherwise sustainable. 

The title of the finder is subordinate to that of the real 
owner, and the rule we contend for would benefit the 
real owner. It is better for him that the law should ad- 
judge the found property to the master, as he will more 
likely be able and willing to account for it than any 
worthless person who might and probably would obtain 
and waste it, if permitted by law. 

The remark of Chief Justice Marshall, read from 
Wheaton, that negroes were considered as merchandize, 
in our international stipulations with England, although 
very true and proper in its place, sheds no light upon this 
controversy. The decision in Johnson is of the same 
character ; it does not touch the point in dispute here. 
The sheriff failed to recover there because he had not 
levied, and had never been in possession of the property. 
If his deputy had levied and been in possession, that pos- 
session would have becn his, by all the authorities on the 
subject ; who acts by another, acts by himself, and so we 
insist the slave’s possession is legally that of the master. 

It is true, the books speaking of actions by bailees and 
other special owners against wrong doers, frequently say 
the action is allowed because they are liable over to the 
owner. That reason is good where it applies, and may be 
the principal reason where the owner is known, or where 
the nature of the claim implies an ownership that is or 
may be known. The title to found property is appa- 
rently different from the special property of bailees, fac- 
tors, &c. It is rather a conditional gener1l ownership, that 
may be terminated on the appearance of the former owner, 
than a special ownership that must from its own intrinsic 
character, be terminated. The owner may never appear 
to assert his better claim. The finder is as to all the 
world except the loser, the general owner for ail purposes 
of the law, and should be considered as standing in his 
shoes; his right is complete till defeated, which may ne- 
ver happen. 

Under tic influence of these principles, we insist the 
jedgement shouid be reversed and here rendered forthe 
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time of the judgement below. There iso need of a 
jury. By demurring to the evidence, the Bank has agreed 
to the amount if liable at all. Where the rule is certain 
by which the damages are to be measured, the Court can 
give judgement in numero, especially where the cause 
has been taken from the jury by a demurrer to evidence, 
and submitted to the decision of the Court. 

The novelty of the question, the want of. precedents, 
and above all, the excursive range into the affairs of other 
times and countries, taken on the other side to prove that 
the Bank should remain quietly in possession of money 
to which it has no title, must plead my excuse for the pro+ 
lixity into which I have been drawn in this argument. 


By JUDGE SAFFOLD. 


Tus was an action of trover to recover $2,190 in 
notes of the Huntsville Bank." The parties proceeded ta 
trial on the general issue. The trial was wrested from 
the jury by a demurrer to evidence on the part of the 
defandants ; which demurrer the Circuit Court sustained, 
the plaintiffs having refused to join in it until required 
by the Court to do so, ° . 

It is assigned for error, ist. That the Court com- 
pelled the plaintiffs to join in the demurrer to evidence. 
2nd. That the Court sustained the demurrer, and gave 
judgement for the defendants. 

Evidence was introduced only on the part of the plain- 
tiffs, and which, though of the grade of parol, was not 
of a circumstantial, but positive nature. Under such cir- 
cumstances, | am of opinion that according to well 


‘established principles of common law practice, the de- 


fendants hada right to demur to the evidence. Had 
the evidence been of an uncertain or indeterminate na- 
ture, leaving the facts to be inferred from circumstances, 
the propriety of compelling the party to join in demur- 
rer would have been more questionable. But the autho- 
rity to demur to evidence, is founded on the supposi- 
tion, that no injury can result to the adverse party; that 
the consequence of withdrawing the issue of facts from 
the jury, and referring the .entire case to the Court, is 
an admission by the party demurring, of all facts which 
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the evidence offered conduces to prove, or which the jury o 2 rsp, v. 2, 
584-5, 


could be authorized to infer from it. ¢ 
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either party the benefit of more than two new trials in 
any case, should have the effect to vary the common law 
practice in this respect. The practice of demurring to 
evidence in proper cases, often tends to promote con- 
venience and dispatch in the administration of justice, 
and to preserve more distinctly the boundaries of right 
from prejudice, or the influence of extraneous circum- 
stances. For should we presume the Courts are no less 
liable to prepossessions than juries, yet the decisions of 
the Courts are subject to revision in the appellate juris- 
dictions, which cannot be had on jury determinations. 
Before so material a right should be abolished, I think 
we should require express legislation to that effect, and 
that it cannot be done by implication from the statute 
alluded to. That statute can only have the effect to pre- 
clude decisions by the Court, in cases of conflicting or 
doubtful, and indetermimate evidence. In such cases, 
where the chief difficulty rests on the ascertainment of 
facts, there is great propriety in leaving the determina- 
tion as the law has done, with the jury, under the instruc- 
tion of the Court as to the law. 

On the second point respecting the decision of the 
Court on the demurrer, the substance of the evidence is 
found to be, that a negro boy, the property of the plain- 
tiffs, found the money, consisting of notes on the Hunts- 
ville Bank, to the amount mentioned, shewed the same 
to persons near him at the time, one of whom received 
the money, carried the same and deposited it im the said 
Bank as money found in the way mentioned, and took 
from ihe ‘Cashier. a list of the amounts and denomina- 
tions of the notes; that on the next day the same person 
demanded the money of the Cashier, who.refused to de- 
liver it to a that at-the time the money was found and 
tat in Bank, both the plaintiffs were absent from the 

tate ;.and further, that after the return of one of the 


plaintiffs to the State, and-before the institution of the 


suit, he demanded said money of the Cashier during 
banking hours, as having. been found by said negro boy, 
which the Cashier refused.to deliver to him. These 
facts were positively stated by several witnesses, without 
any conflicting testimony. Upon which, the questiop 


arises, whether the owner: of a-slave, who has found mos 


ney, is entitled by law to Ste for and recover the same, 
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in the absence of any evidence respecting the loser or JANUARY 1528, 
proper owner, without having reduced it to actual pos- ° 
session, and after it has passed into the: possession of "  ‘y. 
another person as lost treasure. ner Re 

This is believed to be a novel. question in the United 
States, and one involving some intrinsic difficulty ; and 
that the condition of slaves in the. United States has no 
exact parallel in the history of any other country of | 
which we have reports of the judicial decisions. Nor 
have the researches of the eminent counsel who have 
been engaged in the investigation of the case, or the subs 
sequent examination.of the Court, discovered any Amerie 
can adjudication directly in point. We are, therefore, 
left to decide according to the general analogies of the 
law, and the peculiar policy of this government. 

If the principles of the civil law can be regarded asa 
safe rule for our conduct, they appear quite decisive of 
this controversy. In Cooper’s Justinian it is said, ¢ Page 1. 
whatever your slave has at any time acquired, whether 
by delivery, donation, stipulation, bequest or any other 
means, is acquired by you, although you may be igno- 
rant of it, or were adverse to the acquisition ; for he who 
is a slave can have no property. And if a-slave be made 
heir, he cannot otherwise take upon himself the inheri- 
tance than at the command of his master; but if com- 
manded so to do, the inheritance is as fully acquired by 
the master, as if he had himself been made heir; and 
consequently a legacy left to a slave is acquired by the 
master, 

It is contended on the part of the defendants, that the 
condition of slaves in the United States may be assi- 
milated to the feudal villeinage of England, and it is 
shewn from 1:Coke on Littleton, ° “that if a villein pure 6 Lib. 2. $177. 
chase land and alien the same to another before the lord 
enter, then the lord cannot enter ; for it shall be adjudged 
his folly that he did not enter when the land was in the 
hands of the villein ; and so it is of goods.. If the vil- 
lein buy goods and sell, or give them to. another, before 
the lord seizeth them, then the lord may not seize them.” 

Hence it is insisted that though the master here may 
entitle himself to money or goods found by his slave, 
proviced he seize them while in the hands of the latter, 
yet if they imany way pass out of the hands of the slave 
before the master reduce them to actual possession, ho 
can never afterwards assert his claim. 
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For the plaintiffs it is urged, that American slaves may 
be better assimilated to those of the Greeks and Romans, 
In 4 Dessaussures’ Reports, “ it is said, “ the condition 
of slaves in this country is analogous to that of the slaves 
of the ancient Greeks and Romans, and not that of the 
villeins of feudal times ; they are generally speaking, not 
considered as persons, but as things; they can be sold or 
transferred as goods or personal estate ; they are held to 
be pro nullis pro mortuis. Almost all our statute regu- 
lations follow the principles of the civil law in relation 
to slaves, except in a few cases, wherein the manners of 
modern times, softened by the benign principles of chris- 
tianity, could not tolerate the severity of the Roman 
regulations.” In the same case, it is decided, that slaves 
cannot take property by descent or purchase; that a 
legacy to a slave, failing from incapacity to take, sinks 
into the residuum of the estate, and is subject to the pay- 
ment of debts. That slaves in the United States are in- 
capable of contracting for, or in any way acquiring pro- 
perty in their own right, is the inevitable consequence of 
thein degraded condition; which denies. them the pri- 
vilege lof deposing against white persons, or of suing or 
being sued,either in law or equity. In the South Caro- 
lina!decision alluded to, no opinion is intimated respect- 
ing title taiproperty, which, by the proprietor, may be 
abandoned todislave, or found by him; and to which there 
isino; othér-claim excépt. that of the master, and the one 
who thay have first received it from the slave. 

With other distinctions which exist between slavery 
jri:the ‘United Statds and ithatiof the Romans, it is shewn 
that: with,nespect t@ the lattér, the slave could own in his 
awn right bis: prealium, andcwds responsible for his torts 


: s ta, the iviilue:theveof,' ot the: dhpured party) could seek his 


xedreas;against the master and ecover'the damages sus- 
fained,ior haNe:the slaveidelivered up‘as an‘indeninity as 
far as his: value would! go.::'Toithe extent of ithe'slave’s 
fieouljim | whicho jstunderstedd:s:to obe | this: individual 
savings: fromuhis: dail earnmes,! hebwas:‘permittéd:'td 
trade iandiacquire property iit his'own-right»s ‘Therefore, 
having» dome capacity! to) tradey ib-followed ‘as:a ‘cotise- 
So gs aE oral A tre acquired atidedisposed of 
before the master réduted it!td his:possession; was placed 
beyond hisorebch.! »In this country, itis so far’ different, 
shiaito create.responsibility: on themaster, the slave must. 
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at the time be in his immediate employment, or from his JANUARY1828. 


vicious habits and general liberty, some degree of ‘culpa- 


bility must attach to the master to make him responsible. ;" ¥, 
Huntsville Bank. 


With respect to commerce, our slaves can do nothing in} 
their own right, can hold no property, can neither buy, 
sell, barter or dispose of any thing without express per-' 
mission from the master or overseer; so that every thing 
they can possess or do, is in legal contemplation, on the 
authority of the master. But does it resulg that every 
thing they are found in possession of, is to be regarded 
as unappropriated and abandoned to the first occupant, 
unless it is necessarily so? Policy would seem to forbid 
it. None ever denied but'that slaves are rational intellec-, 
tual beings; they have capacity to know that value at- 
taches to property, and how to take care of it. Many 
things are’ necessary to their own comfort and support, 
which the owner is bound to furnish, and the owner is 
absolutely entitled to all their earnings . If, in order to 
avoid contention and strife respecting treasure found by 
or abandoned to a slave, it is the policy of the law to de- 
signate some proprietor, there would appear to be great 
propriety in making the owner that person. It is also 
necessary on the principles of humanity to slaves, that 
they should be protected from the depredations and vio- 
lence of persons who might discover them in the posses- 
sion of articles which the master had not actually seized; 
and there can be no distinction in principle whether the 
article be of great or little value, or whether lost, aban- 
doned or given by the proprietor. 

An argument from the defendants’ counsel which ap- 
peared to give some plausibility to the defence, was, that 
to authorize a recovery in trover, the plaintiffs must have 
a general property in the article, or have had actual pos- 
session of the special property ; and that if in cases like the 
present, it is held that the possession of the slave was the 
possession of the master, the rule would subject owners to 
dangerous responsibility for abuse or misuse of property, 
of which they had no knowledge or control. Iadmit if 
this would be a consequence of the doctrine, it would be 
fatal to it; but I think it cannot be considered that mas- 
ters are in all cases responsible for the torts and crimes 
of their slaves, committed on special property while in 
their possession. In such case, ifthe master has bestow- 
ed all the care and diligence on the bailed property, that 
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JANUARY 1828: the law exacts of a bailee : and if his slave or any other pere 


son, 4 meee to which he is in no way censurable, com. 
mit a depredation on it, he is not responsible. If one as 


Huneville Bask Hailee has placed the property in a situation promising © 





every reasonable security, his slave or any other, by 
art or violence, which could not have been anticipated or 
resisted, take or destroy it, the bailee is not responsible, 
With respect to special property, the liability of the pos. 
sessor depends much on the nature and terms of the con- 
tract, whether express or implied; and as respects lost 
goods, if little or no security is offered the loser while 
they remain with a slave as the finder, it must be viewed 
as his own fault or misfortune, that the property is not in 
responsible hands, and as respects the owner of the goods, 
his security is in no respect weakened by the rule that the 
master shall be preferred to all other claimants except 
himself. 

But I think found property is to be viewed in a light 
something different from absolute general property, or 
special property in the usual acceptation of the term. [ 
am of opinion that the finder, and if a slave, the master, 
is the apparent general owner of the property under an 
uncertain or contingent title ; one that may be defeated by 
the discovery of the owner or loser, if he has not aban- 
doned the same; and that this is the true and safe rule, 
warranted by the analogies of our law, and directed by 
the same necessity that confers title by occupancy to pro- 
perty to which there is no owner. Special property in 
the general acceptation, and as referred to in the cases 
cited, presupposes an absolute title in some person known 
to the possessor, or who will doubtless be known. With 
respect to found treasure when the loser is unknown, it 
is doubtful whether the finder’s title can ever be defeated, 
He cannot honestly conceal the finding, but he is the os- 
tensible and legal owner of the articles, and may publicly 
retain them, except as to such things as the statutes have 
otherwise ,provided for, until the loser is discovered; 
which may never happen. 

My opinion is, that the judgement below must be re- 
versed, and that judgement be here rendered in favor of 
the plaintiffs for. the amount of the bank notes sued for, 
with interest thereon from the date, of the demand, which 
was the issuance of thewwrit, and in this a majority concur. 

Re . 742. , : 
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. By JUDGE CRENSHAW. JANUARY 1828. 


Two positions have been taken in the argument of the +. gw Brandon 
case, one of which seems preliminary to the main ques- jy stvilie Bank. 
tion, and which was, whether the Court could compel a 
party to join in a demurrer to evidence? The rule, as I 
am able to collect from the law, appears to be that the 
Court may compel a party to join in’ a.demurrer to evi- 
dence or to abandon his evidence ; and that this is a mate 
ter altogether within the discretion of the Court. 

The main question now is, whether the evidence au- 
thorized the judgement of the Court. The facts arising 
from the evidence appears to be, that the plaintiffs’ slave 
found the’ bank bills in question; that they were taken to 
the Bank by another person, who received them from the 
slave and delivered them to the officer of the Bank. As 
applicable to this-case, I hold the law to be, that the finder 
of a chattel acquires at least a special property in the 
same, and his right is good against all the world, except 
the lawful owner ; that the possession which he acquires 
by finding is sufficient to enable him to maintain the ac- 
tion of trover against any person who may convert the 
property except the true owner, and that possessior itself 
is presumptive evidencé of right. 

I further maintain that, in this country, a slave is in abe 
solute bondage ; that he has no civil right and can hold 
no property except at the will and pleasure of his master; 
that his master is his guardian and protector, and that all 
his rights, acquisitions, and services are in the hands of 
his master; that a slave is nota beast, but is a rational 
human being, endowed with volition and understanding 
likesthe rest of mankind, and that whatever he lawfully 
acquires and gains possession of, by finding or otherwise, 
is the acquirement and possession of the master. That 
the negro gave up voluntarily to Pryor and Brown the 
bank bills which he had found, could not deprive the master 
of his right to them, which had previously vested by the 
finding of theyslave ; nor can the circumstance of Brown 
and Pryor depositing them in the Bank alter the nature of 
the case ; because the evidence does not warrant the infe- 
rence that they were credited with the amount, or that 
the officer of the Bank who received them, was ignorant 
who had found the money. The rule is to infer strongly 

against the party who demursy but to infer nothing 
against his adversary, unless the inference be irresistible; 
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because by his act he has drawn the’ subject from the. 
jury, who are the proper triors of facts, and inferred it to 
the Court who is the peculiar organ of the law. 

But in argument it, was objected that the action was 
given to the first finder of ajchattel, because he is ulti- 
mately liable to the rightful owner for its value, whenever 
he might appear to claim it; and that if it were taken 
from the slave before it, came to the knowledge or pos- 
session of the master, in that event he cannot be liable to 
the rightful owner ; and for this reason, the master shall 
not have the action to recover the value of the chattel. 
In answer to this objection, it is contended that the 
finder’s liability to the rightful owner for the value of the 
chattel, is one reason why the law gives him the action; 
but another, and perhaps a better reason is, because the 
finder, by the mere act of finding and _ taking possession, 
acquires a right of property against all the world, except 
the lawful owner, or one who shews a better right. In 
disposing of the case before us, it is mot necessary to 
meet this objection ; ; if the law give the plaintiffs a right 
to the present action, it cannot be material to inquire after 
consequences which, may possibly arise. When the 
question of the plaintiffs’ liability to the rightful owner 
arises, we will endeavor to meet and decide it on princi- 
ples of law. Argument drawn from villeinage under 
the feudal, sy stem, and slavery in ancient Rome, have 
been resorted to in order to prove by analogy, that the 
possession of 4 slave who finds a chattel, is not the pos- 
session of, and vests no right in the master, unless he 
seize it while i in the possession of the slave. ‘The feudal 





system was peculiar to itself, but under all its rigor the 


villein or vassal had some civil rights; but whether he 
had civil rights or not, the rules of that system as law, 
can have ne sapplication in relation to the condition of 
slavery among us, nor can the condition of slavery in an- 
cient Rome,’ however abject, aid us in illustrating the 
case before us. 

The defendants can be viewed in no other light. than 
tort feasors or trespassers, who have got possession of what 
is not their own ; for there is not a particle of testimony 
tending to establish a right of property in the Bank, either 
qualified or general. 

I am Of opinion that ee judgement should be reversed, 
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nominal amount of the bank notes, by way of damages, JANUARY 1922, 


I say reversed and rendered, because the bank bills are 

presumed to be worth their nominal amount, in the ab 

sence of testimony to the contrary. Judgement re- 

versed and rendered. . 
dupces Taytor and WuiTE, not sitting, 


ey 


SomERVILLE v. JONEs. 


A. covenants that he will pay a ju:‘lgement and execution existin> 
against B. and being sued on it, pleads, that before the return day of 
the execution, B. paid it himself; whereby 4. was prevented trom 
doing so; also, that before the return day, he tender d the mon-y 
to the sheriff, who refused to receive it. B. replies, that he was, on 
account of the failure of A to satisfy the execution promptly, urged 
and compelled to pay it before the tender, and before the return 
day. he replication held good on demurrer. 


Wittram S. Jones brought an action of covenant 
against Alexander Somerville, in the Circuit Court of 
Franklin county, and declared for the breach of a con- 
tract made between the parties on the 8th of January, 
1823, in which there was a variety of stipulations con- 
cerning the shipment and proceeds of a crop of cotton; 
and wherein among other things, Somerville obligated 
himself “to pay and discharge a judgement which had 
been obtained against Jones as the administrator of one 
Henry Cox, in favor of one John Davis, for about two 
thousand dollars ” The plaintiff averred that said judge- 
ment was rendered by the Circuit Court of Franklin 
County, at the Octover term, 1822, of said Court, for 
$1960 62 debt, damages and costs; to make.which sum, 
an execution in behalf of said Davis against the effects of 
said Cox, in the hands of the plaintiff, to be administered, 
had beer issued, and was at the time of making the co- 
venant, and for some time after, in the hands of the sheriff 
of Franklin county ; of which the defendant had notice, 
&c. and which he had failed to pay, &c. The defendant 
Somerville pleaded, first, That before the return day of 
said execucion, said Jones himself, had paid off and satis- 
hed to Davis the full amount of the judgement, and there- 
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JANUARY 1828. hy had prevented him, said Somerville, from performing 
~~ 31; 


* Somerville 
¥. 
Sones, 





his covenant. Secondly, That before the return day of 
the execution, on the 7th of April, 1823, im said county, 
he, the defendant. did tender to the sheriff of Franklin 
county, in payment of the execution, the sum of $2400 
in bank notes, that being the full amount called for by 
said execution; which money the sheriff refused to re- 
ceive, because Jones had before that time paid and satis- 
fied it. The plaintiff protesting, &c. replied to the first 
plea, that by reason of the failure, neglect and refusai of 
the defendant to pay said judgement from the date of the 
covenant till the 22d of March, 1823: that he, the plain- 
tiff, being in law liable and bound to pay it, and being 
uryed and required by Davis and the sheriff who had the 
collection of the execution, was obliged to pay the amount. 
To the second plea he replied, that long before the tender 
of the money to the sheriff, he, the defendant, had failed 
to keep and perform his covenant ; and that he, the plain- 
tiff, being liable to Davis, in consequence of the said fail- 
ure, and beirig required'and compelled to pay said amount 
by the sheriff, who had the collection of said money, did 
pay the same on the 22d of March, 1823; of which the 
defendant had notice, &c. The defendant, Somerville, 
demurred to those two replications; and the Court at 
March term, 1825, overruled the demurrers. The de- 


fendant declining to rejoin, a writ of inquiry was award- 


ed, on which a jury assessed the amount of the plaintiff’s 
damages at fifteen hundred dollars. 

The error here assigned by Somerville is, that the 
Court overruled the demurrers, when they should have 
been sustained. 


M‘Kintey and Hopkins, for the plaintiff in Error, 
MartTn, for defendant. 


By JUDGE TAYLOR. 


Ir is believed that the Circuit Court did right in over- 
ruling the demurrer. The defendant was informed of 
the judgement against the plaintiff; for his covenant was 
to pay that judgement, and by the terms of the instru- 
ment which he had executed, he was bound to pay in 
presenti. The plaintiff certainly was not required to 
wait uritil his propertygwas levied on and exposed to sale 
by the sheriff to make the money, and thus subject him- 
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self to the very situation wi:ich his covenant with the de- JANUARY 1623, 


fendant was intended to avoid; nor was he bound to give 
notice to the defendant that the sheriff was ar ding him 
for the money. The defendant had all the knowledge 
necessary to enable him to perform his part of the agree- 
ment, and he had ample time afforded him to do so. Let 
the judgement be affirmed. 

JupGces Gaye and WHITE not sitting. 





Tue State v. Tue Prestpent, Dirrectrors anp Come 
PANY OF THE ToOMBECKBEE BANK. 


Where a penalty is incurred under a statute, it must be recovered 
while the statute is in force; and when the statute is repealed, pene 
alties incurred under it, though before the repeal, cannot be re- 
covered, 


Tuts was a writ of error sued out by the State, to re- 
verse the judgement of the Circuit Court of Washington 
county, on a motion made in said Court at the November 
term, 1826, by the State against the Bank, for the reco- 
very of a penalty of two thousand dollars, incurred by the 
President, Directors and Company of said Bank, for hav- 
ing failed to pay as required by law, into the Treasury of 
the State, on or before the 1st day of January, 1824, a tax 
at the rate of fifty cents on each share of one hundred 
dollars of the capital stock of the Bank, according to the 
provisions of a statute. 

The solicitor produced before the Court a notice ise 
sued by the comptroller of public accounts, dated the 21st 
September, 1826, notifying the Bank that said motion 
would be made. The notice was published in a newspa- 
per printed in the town of Tuscaloosa, called the Alaba- 
ma Sentinel ; and he also produced the certificate of the 
comptroller, dated the 26th of Octcber, 1826, certifying 
that the President, Directors and Cashier, had failed to 
pay into the treasury the taxes due on the 1st of January, 

1824, and moved for judgement for the amount of the 
penalty. 


a ww! 
Somervillg 
v. 
Jongh 
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SANUARY 182%. Parsons, as amicus curia, moved the Court to quash 
—~-™ the notice, on the ground thet the law requiring said no- 
The State - 5 ; ° , : : 
v. tice to be Published in the newspaper printed in | usca- 
The Tomickbee Toosa “ was passed after the penalty of two thousand dol- 
@ Acts of 1925, lars had accrued. The Court sustained said motion and 
mee 7. overruled the motion made by the solicitor, and the de- 
fendants were discharged. 
The refusal of the Court'to sustain the motion of the 
solicitor, and the quashing of the notice, are the errors 
assigned. 


































JUDGE TAYLOR delivered the opinion of the Court. 


Tuis motion was made to recover the penalty of two 
thousand dollars incurred under the fifth section of the 
act passed 27th December, 1822, entitled an act to raise 
a revenue for the support of government, until otherwise 

Biaws Als. 754. provided by law. ° The fifth section of that act provides, 
that on all shares of bank stock in any bank in the State, 
held by any individual, partnership or body corporate, 
there sholl be levied and collected yearly, a revenue at the 
rate of fifty ceots on each share of one hundred dollars ; 
and the President and Directors or Cashier, on making 
out their last dividend for each year, shall return the said 
amount of taxes, and pay the same in‘o the treasury of 
this State, and shall produce the treasurer’s receipt, on or 
before the first dav of January, in every year; and on fai- 
lure thereof, the President and Directors of said Bank, 
or any number of them in their corporate capacity , shall 
pay to the State two thousand dollars. 

“page 02, 670 On the 25th December, 1824, an act was passed ° of 

; the same title with the one passed 27th December, 1822, 
the 16th and last section of which, repeals in express 

terms the act of 1822 

The motion in this case was made to recover the pen- 
alty incurred by the Bank, on account of a failure to pay 
into the State Treasury fifty cents on each share of ihe 
stock held by individuals in said Bank, on or before the 
first day of January, 1824. 

The case has been submitted to the Court, to determine 
whether the repeal of the act imposing the penalty, does 
not entirely divest the State of any right to recover. On 
this question there cannot be a doubt. The rep-al of 
any act imposing a penalty or other ‘punishment, ¢xone- 
rates all persons who may have violated the provisions 
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‘of the law, and against whom there has not been judge- JANUARY 1828, 


ment during the time it was in force, from the penalties 
or pubishments imposed by it. ‘This principlé is as old 


ae. > 
The State 


as the law itself, and I believe not one case can be found eS 


to sustain a contrary doctrine. 

In support of the opinion of the Court, see 6 Bacon 
451: 1 Hale P. C. 391; 5 Cranch 281; 6 do. 229; 4 Dal- 
las 373. Judgement affirmed. 

Perkins, Attorney General, and Hitcucock, for the 
State. ’ 

Parsons, for the defendants. 

JupGe CrensHaw not sitting. 

Nore. fwo similar causes for the penalties accrued in 1822 and 
1823 wereat ‘he same time similarly decided For previous deet-:ous 
under the some statute, see Minor’s Ala Kep 425; tomb kbee 


Bank aginst the State Also, Crawford ayainstgtle State, same book, 
‘page 143, and Judson against the State, ib, p.[50. 





Bettis v. NiIcHoLson. 


1. To recover a fine for failing to work on a public road, the warrant 
was in the name ef the county of Monroe as, plaintiff; the nome of 
the overseer is afterwards introduced in the record as plaintiff’; the 
proceedings are erroneous. 

2. No judgement can be rendered against the overseer of a road for 
costs in pros-cuting def.ulters. 

3+ Defendant appeals from the judgement ofa justice, judgement of 
non pros in the appellate court is given for want of prosecutior by 
the overseer; he having no notice of the appeal, i* is error 

A, Under the circumstances of this case, it is reversed without costs ; 
there being no proper party who should pay them. 


Tuts was a writ of error from the County Court of 
Monroe county. The action originated in a justice’s 
court in said county. The warrant was issued in Au- 
gust, 1826, against Theophilus Nicholson, to answer the 
complaint of Monroe county ; it was endorsed “to recover 
five dollars, returned by the overseer for failing to work 
on the roads,”’ and was executed on Nicholson. ‘The 
judgement returned by the justice is thus stated: ““Fraa- 
cis Bettis vs. Theophilus Nicholson, for the use of Mon- 
roe county. Judgement granted by default in favor of the 
plainuff, for amount of account five dollars, costs cighty- 








— 
Bettis 
v. 
Nicholson. 
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JANUARY 1828. seven anda half cents, appeal bond seventy-five cents, 


were all the proceedings certified by the juse 
tice. Inthe County Court, at the January term, 1827, 
the case is thus stated: “Francis Bettis vs Theophilus. 
Nicholson, for use,” &¢. The minutes shew, that the de- 
fendant came by his attorney: that the plaintiff was 
solemnly called, but came not to prosecute his suit ; that 
therefore it was adjudged that the plaintiff take nothing 
by his writ; that the defendant go without day, and judge- 
ment for costs was rendered agajnst the plaintiff. No 
appeal bond appears in the record. 

To reverse this judgement, Bettis here assigns for er- 
ror, that the Court erred in giving judgement against 
him. because he is not named in the summons, in which 
he is no party, the warrant being to znswer Monroe coun- 
ty; that he had no notice of the appeal being taken; 
that he was not ithany way concerned in said cause if at 
all, otherwise than as overseer of a public road, and that 
there was not sufficient matter before the Court to autho- 
rize the giving of judgement against him. The cause 
was submitted without argument. 


By JUDGE SAFFOLD. 


THis suit originated before a justice of the peace, 
against the defendant in error, for biting to work on the 
public road. He was returned as a defaulter, by the 
plaintiff in error, asoverseer of the road. The warrant 
issued in the name of Monroe county as plaintiff. On 
trial, the magistrate stated the case as between the overseer 
as plaintiff, and Bettis defendant, for the use of Monroe 
county ; and gave judgement against the defendant for 
the fine and costs of suit. 

The next notice we have of the suit, was in the County 
Court. It seems to have been recognized by the Court as 
a suit regularly before it; but how it got there, is left to 
conjecture, except that the certificate of the magistrate 
refers to the cost of an appeal bond as part of the pro- 
ceedings had before him. At the first term of the County 
Court, the overseer who had been thus made by the jus- 
tice a party to the judgement, not appearing, judgement 
of non pros was rendered against him, with the costs of 
suit. It does not appear that the overseer, as plaintiff, 
ever had any notice of the appeal, or even of the fact of 
his having been made plaintiff in the suit. As far as such 
notice might be deemed material, it could be sufficiently 
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the defaulters, and the law in such cases which requires 
that the overseer shall prosecute for the fines, except 
from the fact of the warrant having issued in favor of 
a different plaintiff, to wit: the county. 

But inasmuch as he was not a party to the warrant, 
and does not appear to have had any notice of the appeal 
or pendency of the suitin the County Court; and inas- 
much as the statute expressly requires notice to be given 
to the appellee, that an appeal has been taken, to autho- 


rize the Court to proceed to trial at the first term. ° We a Laws Ala. 407. 


cannot hesitate to say there was error in giving judgement 
of non pros against the appellee at the first term. On 
another ground, we are also of opinion there was error 
in the judgement below. The statute provides, that the 
overseers of roads shall make out an account of fines in- 
curred by law, against all defaulters, and if they fail to 
make a sufficient excuse in ten days, he shall return such 
account to a magistrate, on which he shall issue a sum- 
mons against the defaulter, &c. and if the defauiter fail 
to shew a sufficient cause before the magistrate on the 
day appointed, he shall give judgement for the same with 
costs, &c. But if the excuse be deemed sufficient to 
dismiss the suit. the overseer shail not pay the costs. 

Hence it appears to have been the policy of the law, 
not to subject overseers to any responsibility for costs, 
while prosecuting for the benefit of the public. To this 
policy, no objection it would seem, can arise, when it is 
also considered that the overseer has no individual in- 
terest in the prosecution ; that the fines are applied to the 
repairs of the road, and the overseers are subject to pen 
alties, for failing to prosecute delinquents. 

But inasmuch as the warrant was entirely insufficient 
and void for the want of a proper party plaintiff, the 
county having no general capacity or special authority to 
sue, and for which the proceedings ought to have been 
quashed below, we cannot adjudge costs against the de- 
fendant, but must reverse the judgement without costs. 


By JUDGE CRENSHAW. 


THE action was brought by the plaintiff as overseer of 
the road, against the defendant as defaulter in not worke 
ing on the road; the magistsate gave judgement against 
the defendant, from which he appealed to the County 
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inferred from his having as overseer, made the return of JANUARY 1826. 


~ id 
Bettis 
¥. 


Nicholson, 
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JANUARY 1828. Court, where the judgement was reversed, and Bettis, the 
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overseer, was taxed with the costs. The only miterial 
question is, whether the overseer was liable for costs in 
the appellate Court. The statute provides that the over- 
secr shall not be liable for costs before the magistrate, but 
makes no provision as to costs in the appellate Court. 
The costs therefore in the appellate Court, must be go- 
verned by the same rule which governs other cases. | con- 
sequently am of opinion that the judgement of the County 
Court should be affimed. 


Judgement reversed without costs. 

Pars ns and Cooper, for plaintiffs. 

Bary and Lyon, tor defendant. 

The case of Harris against Nicholson, being similar 
to this, the same decision is made in that cause. 


Bassett’s Executrix v. JorRDAN. 


1. Covenant lies on an obligation under seal, to pay money, 

2. in teclarijng on a covenant to pay money on a certain day, for the. 
hire of negroes, who are admitted by the instrument to have been 
hired till that time; it is mécessary to aver, that the defendant did 
have the use of the negroes. 


F. Boyxin, Executor, and S. Bassett, Executrix of 
Thomas Bassett, declared in the Circuit Court of Wash- 
ington county, in covenant against W. Jordan, ona writing 
under seal, made by him and James Caller, on the 29th 
of June, 1816, by which they acknowledged to have hired 
of ihe plaintiffs as executors, four negroes, from the first 
of July till the las! day of September, in that year; and 
thereby promised to pay them on the last day of Sep- 
tember, $17 50 per month each, for two of the negroes, 
and 418 25 per month each, for the other two. They 
averred that they had delivered said writing, and as- 
signed as a breach tiat the time limited for payment 
had expired, and that they hid not paid the amount; 
and theretore had broken said covenant. The de- 
fendant pleaded payment. At November term, 1826, 
the death of Boykin being suggested, and the suit 
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continued in the name of the executrix as survivor, JA¥UARY 1828, 


there was a verdict in her favor for $312 38 damages, 
on which a judgement. was entered; but on motion 
of the defendant, the, judgement was arrested. 

The plaintiff assigns as error, that the judgement was 
wrongfully arrested in the Circuit Court, 


Hitcucock, for the plaintiff. 

The judgement was arrested below on the ground that 
debt should have been brought, and not covenant. We 
contend that covenant lies as a concurrent remedy with 
debt for the recovery of any money demand, when there 
is an express or implied contract contained in the deed. 
It may be used to recover on a money bond, though debt 
is the most usual remedy. * 


Sacer, for defendant. 

We contend that covenant will not lie in this particular 
case, though there may be cases, as in leases, where 
debt or covenant would lie ; but this is not sucha case 
A writ of error will not lie upon an arrest of judgement. 
The language of the writ of ergor, “ that if judgement 
thereof be given,” proves this. If the Court below re- 
fuses to give judgement, a mandamus or procedendo would 
be the remedy. ° 


JUDGE TAYLOR delivered the opinion of the Court, 


Tue ground taken by the counsel for the defendant, 
that the action is misconceived, cannot be supported. 
The action of covenant is the only proper action on the 
instrument. But I am of opinion there is a fatal defect 
in the declaration; it contains no averment that the de. 
fendant and Caller had the use of the negroes for the 
time specified in the covenant. The clear intention of 
the parties was, that the money should be paid upon con- 
dition the services of the negroes were rendered, and it 
was therefore necessary that the declaration should have 
contained an averment that those services were rendered. 
The Court did not err in arresting the judgement, and 
the judgement below must be affirmed. 

Jupce CrRensHAw not sitting. ~ 


Norge. See Hatch vs. Pettus, Minor’s Alu. Rep. 49, and Taylor vg> 
Rhea, lb, 413. 
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Pore & Hicxman v. J. Nance & Co. use of Lucas. 


1. Acreditor of a firm, receiving from one of the partners, after the 
* firm dissolved, the paper of third persons in payment of his part- 
ip demand, and in exchange for the paper of the firm, there. 
— 7 re the other partnets. But if the paper receiv: d in exe 
change be forged, then the transaction is void, and the original lia- 
bility of allthe partners still exists, ' 

2. A,note of third persons having several signatures, is received in 
payment of a debt, on the faith principally of one signature, which 
proves to be forged; An action can be maintained on the original 

, . consideration without previously returning the note, if it can be 
shewn that the other parties are insolvent, and that no injury can 
be sustained by the party passing it on account of the failure to re- 































turn. ' 
’ 3. In an action by the party receiving the paper against the firm ori- 
ginally indebted, the person whuse name is forged, is a competent 
‘4. witness to prove the forgery. 
« 4, he record, verdiet and judgement for defendant on the plea of 


non est factum, in an action by the party who received the paper, 
against the party whose name is alleged to be forged, is admissible 
evidence for plaintiff, to establisn the furgery in a suit by the party 
who reccived the forged paper against the partnership on the ori- 
gival consideration; tie partner who passed it being apprised of 
the pendency of the suit and nature of the issue, and being con- 
sulted as to its management. 


Tuts was a writ of error sued out by Pope and Hick- 
man to reverse a judgement rendered in the Circuit Court 
of Madison county, in the same cause originally com. 
menced by Nance & Co. agaimst Pope and Hickman, and 
which was twice before tried in said Court, and has also 
been twice previously, on different points, submitted to 

@Minor’s Als. R- the consideration of this Court. * After the cause was by 

; this Court remanded the second time, the defendants be- 

low withdrew the special plea which they had previously 

pleaded, and went to trial on the general issue. The dec- 

laration. was the same as at the last trial, and consisted 

of two special counts in assumpsit, setting forth a variety 

B Those proceed. of circumstances, and three common counts.’ At the 

| —F- October term, 1827, there was a verdict tound and judge- 

Sas tack pow ment rendered thereon for the plaintiffs, Nance & Co. for 

320, aud @ a ten thousand one hundred and twenty-taur dollars, sixty 
four cents. 

At the trial, Pope and Hickman took a bill of excep- 


tions, setting out all the evidence given at the trial, and 
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the charge of the Court thereupon; also shewing the JANUARY 1928, 


charges that were requested by the defendants. The bill 


i i H & Hiek 
is too voluminous to be here recited; but the facts estab- eas 


lished by the evidence, and .which are deemed by the 
Court the most material to give the general features of 
the cause are as follows: Pope and Hickman purchased 
from William Davis, the agent of Nance & Co. sundry 
slaves, and in part payment, made their note for $6662, 
dated the 6th of February, 1819, payable nine months af- 
ter date, to John Brahan, and by him endorsed in blank. 
The note was delivered to the said agent, who endorsed 
it to Nance & Co. The partnership between Pope and 
Hickman was disselved in April, 1819; the partnership 
effects were transferred to Pope, and by the terms of the 
dissolution,. Pope was to pay all the debts of the firm, 
and he gave to Hickman a bond with three sureties to ine 
demnify him against the payment of debts due from the 
firm. At the time of the dissolution, the firm was cone 
sidered wealthy. In December, 1819, John R. Lucas, 
one of the firm of Nance & Co. applied to Pope for the 
payment of the note; Pope alleged he had not the moe 
ney, and several propositions were made by the parties 
for a settlement of it in some other way. Finally, Pope 
offered to procure the note of S. D. Hutchings & Co. and 
Simon Turner, endorsed by Egbert Harris, which Lucas 
agreed to receive. Shortly atterwards, a note’ purporte 
ing to be signed and endorsed as agreed upon, was pros 
duced and delivered to Lucas in payment of the one due 
by the firm of Pope and Hickman, which last was delie 
vered up to Pope, and the names of the makers of it were 
erased by drawing a pen across the signatures. Pope re- 
fused to endorse the substituted note, and said that Lucas 
must rely on the solvercy of the namesonit. He repre- 
sented Hutchings & Co. as respectable and responsible 
merchants, and Turner and Harris as wealthy and respec 
table planters, and referred Lucas to several persons for in- 
formation as to their standing. Lucas made those inqui- 
rics, and afterwards told Pope that he relied principally 
on the solvency of Turner, from what information he 
had received, and because he knew something himself 
of Turner’s standing. That the note was passed as gen 
uine, nothing being said to the contrary, and that Lucas 
had agreed to risk the solvency of the parties to the note, 
but had agreed to risk nothing else, It was expressly 
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JANUARY 1928. stipulated, that the substituted note should pe received as 


Pep. & Hickman 
v 


a payment. 
About the maturity of the substituted note, several 


Manee & CO Months after its date, it was reported to the agent of 








Lucas, that Turner, one of the makers, denied his signa- 
ture. The said agent had it’ protested, at the time of 
pay ment, and commenced suit against all the makers and 
the éndorser. Before he did so, he mentioned to Pope 
his intention of employing Mr. M‘Kinley as the attor- 
ney to prosecute and manage the suit, and Pope express- 
ed his willingness that he should be so employed. 
M‘Kinley had been previously retained by Pope to attend 
to his business generally. Pope was afterwards in the 
office of M*Kinley, at the time he was actually employed 
by the said agent, and did not object to his managing 
the business, observing “ that if he should ever be sued 
by Lucas it would be on the ground of his failing to re- 
cover on said note; and said also that he did not con- 
sider himself bound ta Lucas in any event, but if a suit 
should ultimately be commenced againt him, he should 
consider M‘Kinley bound to him as counsel ;” and on 
that understanding, it was concluded that he might man- 
age the cause. Turner, under our statute, pleaded that 
he did not execute the note; the issue on which was 
found by the jury in his favor, and judgement for him 
was rendered on it. Hutchings died pending the suit 
against him, and it abated as to him, but judgement was 
rendered against Bradford, his surviving partner. A /. 
fa. was issued on the judgement against him, and was re- 
turned no property found, and afterwards he took the 
benefit of the insolvent act. Two writs successively 
were issued against Harris, the endorser, which were re- 
turned “ not found.” No further steps were taken against 
him, nor against the estate of Hutchings, because it was 
conceived by the attorney that they were insolvent. Pope 
was consulted as to the persons to be subpenaed to prove 
Turner’s signature. At the time M‘Kinley was employ- 
ed, Turner’s signature to the note was compared with his 
genuine signature, and it was the opinion of all present 
that it was in his hand writing. Ina short time after the 
determination of the suit against Turner and Hutchings 
& Co. the present action was instituted. During this 
interval, B. Peete, one of Lucas’ agents, proposed to 
Pope, that if he would secure the debt, he would give. 











al 


os’ & 


— -—_— — oe oe 











SUPREME COURT OF ALABAMA, 


357 


him one and two years to pay it; he refused on the ground JANUARY 1528, 


that he was insolvent, and would not ask anv person ‘to 
become his security. Lucas knew of the dissolution of 
the firm of Pope and Hickman; it was announced ina 
newspaper in Huntsville, over their partnership signature, 
and authority was given to Pope to close ‘the unsettled 
busitiess of the firm. 

Several witnesses were sworn in relation to the genu- 
ineness of Turner’s. signature;. the evidence given by 
them was contradictory as toit. Turner himself was ine 
troduced and swore it was forged. Evidence was also 
introduced to prove that the signature of Harris was not 
in his hand writing ; one witness however, said his right 
hand had been injured by an-accident, and no further 
evidence was given on the subject. It was also proved 
that Harris and Turner were wealthy when the note was 
given, but that Harris had since become insolvent. The 
administrator of Hutchings swore that his estate was une 
able to pay its debts, but that ‘there were between four 
and five thousand dollars belonging to it, that would go to 
some of the creditors, but he could not tell which. One 
witness said, that Pope had admitted, during the pendency 
of the suit against Turner, that if Lucas failed to reco 
ver the amount, Pope and Hickman would be bound for 
it. This was in substance, all the evidence given. 

The defendants objected to the introduction of the re- 
cord of the suit of Laces against Hutchings & Co. and 
Turner, as evidence, because the defendants were neither 
parties nor privies thereto, Pope not having been formally 
notified of its pendency with a view to his liability ; and 
that if Pope had notice of its pendency, Hickman had not, 
and he was then no partner of Pope’s ;, that it was not ad- 
missible to establish a cause of action against Hickman, 
who was no party to the agreement, and could not be re- 
sponsible for its breach, and therefore if not proper testi- 
mony against him, it was not admissible in this action, 
being a joint one against both. . They also objected to 
the competency of Turner, who was sworn as a witness 
for the plaintiffs to prove his name was forged, because of 
his interest in this; that under the statute in the suit 
against him, to have the benefit of his plea denying his 
signature, he was compelled to swear to the trath of it; 
that he did not stand indifferent, tor if he should now 
swear that his name was not forged, a court of equity 
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JANUARY 189. would: set aside the verdict which was rendered in his 
“~~ favor and grant a new trial, by which he would be com- 





pelled to pay the amount. But the objections were over- 
ruled and the evidence was introduced. — 

The Court below instructed the jury as follows: 

ist. That if Hickman was shewn not to be liable, no 
recovery could here be had, as this was a joint action. 
But that the payment in a note of a third person after 
the dissolution, did not necessarily prevent a resort to the 
original liability ; though the partner could not.make a 
new positive contract to bind the late firm, yet, and more 
especially if authorized to close'the unsettled business 
and pay debts, if he transferred in payment a forged note 
as a genuine one, it did not effect the object which it pur- 
ported to do, andthe old liability remained unsatisfied ; 
that if there was no fraud, and the note was genuine, it 
was a good payment, but if there was a fraud in the 
transaction, it was no payment by reason of the fraud ; 
that a wilful concealment or false representation by 
Pope, as to the solvency, would constitute such fraud, 
but if he disclaimed any responsibility as to sol\ency, 
and referred to others for information, and such infor- 
mation was had and relied on, it could be no fraud. 

2nd. That it was a gereral rule, that a party who had 
received the furged note of a third person in payment of 
». a precedent debt, was bound as soon as the forgery was 

Recovers to return or offer to return the note, in order 
to Secure his remedy on the original cause of action ; 
thatthe precise degree of diligence necessary in such 
cases, was difficult to delineate, and not well defined by 
the books. On the one hand, all that commercial dili- 
gence required of the holder of a bill of exchange to fix the 
drawer or endorser, was not necessary, neisher would. it 
do to lay down the rule with too much looseness the other 
way. The object of the law is manifestly to*secure the 
rights and remedies of the person who may have in good 
faith transferred such a note to another, and therefore, 
although the above is the general rule, yet it is no more, 
and exceptions to it do exist. If then the jury are satis- 
fied from the whole evidence, that Pope and Hickman 
have really sustained no injury from a failure on the part 
of Lucas to return the substituted note, the plaintiffs 
can resort to the precedent debt, notwithstanding said 
mate was not returned, 
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3d. That the record and verdict in the case against Tur- 
ner, were hot conclusive evidence of the forgery of Tur- 
ner’s name, but it was evidence to be weighed with other 
evidence on the same point. 

4th. That as to the endorsement of Harris, if it was 
proven not to be in his.hand writing, it was prima facie 
evidence of its forgery, until the presumption was de- 
stroved by shewing that it was written by some one duly 
authorized. 

The defendants requested the Court to charge the jury 
on a variety of points, in substance as follows: That to 
enable the plaintiffs to recover, if the substituted note 
was given expressly in payment, they must prove’an offer 
to return.it in. a reasonable time after hearing that Tur- 
ner’s name was forged, or at least before this action, was 
commenced; that the forgery of Turner’s name must be 
proved satisfactorily by other sufficient evicence, inde- 
pendently of his own and the record offered, and that un- 
less the forgery \is so established, if he was solvent and 
yet is so, they cannot recover; that Hickman is not 
bound by any notice given to Pope after the dissolution 
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of the partnership was known to the plaintiffs, and that 


if they gave no notice to Hickman that they received 
said note from Pope, or no notice in reasonable time that 
said note was duly presented and pavment refused, or no 
notice that they held him responsible until suit brought, 
that Hickman is not liable, and consequently Pope is not 
in this action; that if after the dissolution of the parte 
nership was’ known to Lucas, Pope made.the new are 
rangement without special authority from Hickman, and 
if he has not recognised it subsequently, this action cane 
not be maintained against both, though Pope might be 
liable in a separate action against him; that proof that 
Harris’. signature was not in his hand writing, is not 
proof that it was without his assent, or that it was forged 5 
and that if the forgery of Harris’ name was not proved, 
and if the claim against him would immediately after 
the determination of this action, be barred by the statute 
of limitation, or if the claim against the estate of Hutche 
ings would be barred by the statute in like manner, that 
the plaintiffs could not recover. Also, that if the claim 
against Pope and Hickman was postponed toa more 
distant day than that fixed by the note, whereby Hicke 
an would lose his recourse vn his bond of indemnity 














JANUARY 1828. 
ao~ ow 
Pope & Hickman 
vy. 
Nance & Ce. 


@ 10 Wheaton, U. 
wana et 
og Tha 

p. Mackle v. 


Hatfield, 459. 





CASES DETERMINED IN THE 


against the securities in that bond, and such postpone- 
ment was.without the consent of said securities, that 
they shonld find for the defendants. All which several 
instructions the Court refused to give. 

The admission of the evidence objected to, the instruc 
tions given by the. Courtto the jury, and the refusal to 
give the instructions prayed for, are assigned here as 
error. 


Hopxrns, for the plaintiff in error, contended that the 
failure of the defendants to offer to return the note re- 
ceived in payment to Pope, within a reasonable time 
after Turner alleged that it was as to him a forgery, dis- 
charged the ‘plaintiffs from their liability sand that an 
offer to return the note in this case, ought to have beer 
made before the defendants sued Turner upon it. The 
defendants have never, down to this time, offered to re- 
turn the note to the plaintiffs or to Pope, and this neglect 
absolves them from responsibility. The tendency of the 
omission to make an offer to return, is injurious to the 
plaintiffs, and is a sufficient ground of their exemption 
from liability. In cases of this kind, proof of actual 
damage, produced by such omission, cannot always be 
commanded ; and the law presumes that the injury to which 
such neglect tends, has been sustained, and will protect 
those whose interests may have been affected, from lia- 
bility. The law of the contract which the defendants 
made with Pupe, and on which they received the note, 
required them in the event which they contend has hap- 
pened, to return it to Pope, or offer to do so; and they 
Pate no more right to any benefit from the original cause 
of action, which was discharged by the transfer of the 
note, without shewing that they have complied with this 
requisition, than an endorsee who has failed to pursue 
the course which, if taken, would have changed the ‘con- 
ditional undertaking of his indorser, into an absolute one, , 
has to recover against his endorser. “He contended that 
the principle on which he relied, had been recognized by 
this Court, at the December term, 1824, in this cause. 
The Court then reversed a judgement which the defen- 
dants io error had obtained against the plaintiffs, and re- 
manded the cause, and in the unanimous opinion of the 
Court'then delivered, it was held, that if the note was 
an entire forgery, the failure of the defendants to offer, as 
Seen as the allegation of forgery was heard, to return 
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JANUARY 182%. and a transfer of a note by delivery only, is a con- 

“~~~ _ tract of as distinctive character as either of the other two; 
Pope & Hickman ° - 

v. and if the endorsee or transferree fail to get the money 

Nance & Co. Of the makers.of the note, he can look only to the con- 

tract upon which he received it, and that was witl one 

partner‘only. A ‘note of a third person passed by deli- 

very. upon an agreement that it should be a pay ment of a 

precedent debt, is allowed to have this effect, and is abso- 

@ pyohn-Repsi Lutely a payment. * A mere verbal promise of one part- 

and another, ner, made after dissolution of a partnership, to pay, and 

accepted by a creditor expressly in payment of a part- 

617 John. Rep. nership debt, releases the other partner. ° Why is it, that 


hope a partnership debt may be discharged in either of these 


modes? It ‘is not an act for which such an effect can be 
claimed in virtue of the contract which created the debt, 
but the effect of it depends upon the new agreement un- 
der which the payment was made. Who are bound by 
the new agreement? only those who are parties to it. Is 
not such a payment made agreeably to a new agreement 
valid, if the agreement produces what was expected 
from:‘it? The inducement with the creditor to make such 
an agreement, is the expectation that it will be complied 
with ; and he must rely alone upon the person bound by 
it for the fulfilment of his expectation. A new agree- 
ment of this kind may afford liabilities, the extent of 
which years may be consumed in ascertaining. The 
principle which prevents a transfer of a note.of a third 
person constituting payment of a precedent debt, unless 
upon a contract which allows it such an effect, forbids 
: that a retired partner should be bound by such an agree- 
ment, or for the partnership debt which was paid accord- 
ing toit. If a transfer of such a note were a payment 
of a precedent debt wit!iout a new agreement, then the 
retired partner would be as liable for the failure of the 
note transferred to produce what was expected, as the 
partner who passed it could be. Bank motes when paid, 
constitute a payment oi a precedent debt without a new 
agreement. The act of paying them is contemplated and 
authorized by the contract which created the debt. Jhére 
is a palpable distinction between a payment in them, and 
in a note or bond. A payment with the former is made 
in what is considered as money, but a payment with the 
latter cannot be made according to the original under- 
taking, but introduces new liabilities and new parties. 
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In support of this distinction, he cited 1 Burr. 452, JANUARY 1598, 


9 Johns. Rep. 120. 12 Johns. Rep. 220, 395. 10 Whea- 
ton 347, : 
Where one partner pays a debt due from his late firm, 
in money or bank notes, which are regarded as money, 
and are afterwards ascertained to be counterfeit, the 
original liability of the partners is suspended after such 
payment, until the spurious character of the money is dis- 
covered. It then revives, but is not the cause of the revi- 
val of the liability contained in the contract which bound 
all the parties? From that contract, either parties de- 
rived power to pay the debt in money, or in what is con 
sidered as money ; and when one attempts to pay in mo- 
ney or bank notes, he does an act authorized by the con- 
tract, by which all the partners are bound. It is in effect, 
the act of all, and is not done in virtue of a new agree- 
ment, to which the debtor only, doing the act, and the 
¢reditor, are parties; and if the money or bank notes paid 
by one, are counterfeit, the original debt has never been 
discharged, because no act has been done that was not 
contemplated by the contract of the firm; no new agree- 
ment with one of the partners has been accepted and re- 
lied on for the payment of the debt. In what is to be 
found the cause of the revival against the plaintiffs of the 
partnership demand, the evidence of which was once sur- 
rendered to Pope? it is in the spuriousness of one of the 
signatures to the note passed by Pope, on an agreement 
that it should be a payment of the partnership debt. Was 
it contemplated, when the partnership note of which 
Hickman was one of the makers, was executed, that Pope 
should, after a dissolution of the partnership, pay the 
debt by a transfer of a note on a third person, in which 
Hickman never had any interest? Surely not. But the 
debt was so paid according to an agreement between Pope 
and the defendants, to which Hickman was no party. 
One of the signatures to the note transferred in payment 
jis said to be a forgery ; and the cause relied upon to re- 
vive the liability of Hickman is to be found, not ina 
contract to which he was a party, but in one made by 
Pope alone with the defendants. A partner who has re- 
tired is exposed, while payments of partnership debts are 
made in bank notes, to no more risk after than before 
dissolution. Both before and after, the partner who may 
pay, had a right according to the contract by which the 
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JANTARY 1823. debt arose,.to pay, in bank notes ; and all the partners are 
wy™ ‘always liable for the acts of one, which he, by their part- 
~- hy ebtueea s ship undertaking. had a right to do. The partrier who 






























¥. 
apnea Co. may pay, might, if he had paid before dissolut 1om, have 
passed forged bank notes or those of a bank which be 
knew to be insolvent; this ‘risk is as great at ‘one time as 
’ “another, and belongs to the contract by which the partners 
bound themselves. ‘But the liability now attempted to 
be enforced apainst Hickman, did not grow out of the 
contract of the partnership, but out of one of Pope alone, 
by which he paid to the deleidants the debt of the late 
firm of Pope and Hickman. If Pope had endorsed the 
note which the defendants received from him in payment 
« of the débt of the firm, Hickman would not. be liable on 
the endorsement, as Pope alone was the endorser: and § 
* - the endorsed note having been expres sly received in pay-' 
ment of the pafthership “debt, Pope would not be respon- 
sible on the partnership contract, but could be liable only 
by the use of the diligence necessary to change his con- 
ditional undertaking as endorser into an absolute one. 
As the endorsement in the case put, would exemp Pops 
from responsibility on the partnership contract, Hickman 
too, would. be discharged. He could no mére be held 
liable on it, than one obligot cah be on his bond, after hig 
* * co-obliror be as been released’ by the obligee. The liability 
; ' of Hickman cannot be retained on the partnership note, 
aa after that of Pope has been ‘relinquished by the defen- 
ee “dants. He cannot be conside¥ed responsible alone, on the 


partnership contract, for by it he bound himself jointly 
‘and severally with Pope ; and Pope cannot be held Jiable 
With him, because the defendants have aceepted from 
‘ Pope:a conditional liability only, in full discharp ge of his 
responsibility on the parti tnership contract. The debt now 

“ claimed of the plaintiffs, was paid by Pope with a note 
which hé/ transferred by delivery; but, the defence of 
Hickman afforded by that payment, is as good as if Pope 
had endotsed the’note. it will be conceded that this ac- 
m . tion must be ‘sustained, iF ‘at all, by shewing that one at 

9 least df ghe liabilities appehfing on the note paid by Pope, 
was ng genuine ; and proof of such a defect cannot main- 
tain the suit, unless accompanied by evidence of the em- 
ployment by the defendanis, while they ¢ontrolled the 
note, of proper diligence. in their efforts to collect it. 
* The cause of action against or is not founded alone ou 
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note which he transferred, and the employment by th: 
defendants of the ‘proper. degree of diligence in attempt 
ing @he collection of the note, and informing him of the 
obstacles which prevented it. The cause of action, 7f anv, 
against Hickman, must be on the partnership ‘contract 
alone, as he was no party to the agreement upon which 
Pope transferred to the defendants the note of Turner 
and others, and out of whic), questions arise in relation to 
Pope, with which Hickman ‘has no.conpexion: 

Phe cause of action again - High 1s not formed alone 
of the p partner ship contract, by which only Hickman-was 
bound ; and Hickmaa is not: responsible now'on the con- 
tract of the partnership, because unconnected with other 
grounds, it affords no cause of action against Pope, if 
Pope had, when he transferred the note in payment to the 


defendants, made, either in his own name, or in that of 
the former firm, a written warranty of the genuineness of 
ali the signatures to it, Hickman would in heithe ‘r case Be 


liable for the breach of the warranty; not in the eat? ee 
cause it was the war ranty of Pope only ; nor In the: last, 
for the want of authority in Pope to bind him; and «aa 
the implied warranty of the genuineness of the signatures 
be more extensive than an express one'‘avould be? Pove 
was not asked for the endorsement on the note, of the for- 
mer firm, of. which he had been a member, but for his 
own; and it was his own that he refused to make. This 
fact shews that the transfer of the note was made in the 
capacity in which only the right existed to make it, the tn- 
dix idual ca pacitv of Pepe; and as he exempted himself by 
his contrat with the defendants, from responsibilit¥ for 
the insgivency of the. persons bound by the note, the 


Pa O 


‘cause of action, if anv the defendants. have, must dep« 
upon the breach of Pope’ s implied warranty ofthe genu- 
ineness of the signatures; and if the warranty of that 

had been express, the breach of it could not revive the 
partnership debt against Hickman. If Pope had paid 
the debt of the partner ship in his own slaves or “Be s€S, 
whichehe warranted to be sound, would it be endured 
that for the breach of the warranty, the debt should be 
revived against Hickman? or that for a defect in the title 
to the property thus paid by Pope, Hickrian should be 
held thable at any periodat -whichshe could not protect 
himself by ‘the statute of limitations? There 1s no pre- 
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the partnership: contract, but upon the defect in the JANUARY #28: 


Pope & my kma 
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> 366 CASES DETERMINED IN THE 


JANUARY 1828. text for charging Pope with any knowledge of the for- 
ee, gery, if it be so. of Turner’s name, or any unfairness in 
Pope tickman the’ transaction. which resulted in the payment of the 
Nance & Co. Hartnership debt by the transfer of the note of Turner 
and others. But had Pope committed a fraud, by which 

he induced the defendants to enter into the new agree- 

ment with him for the satisfaction of the debt of the part- 

nership, Hickman’s claim to his release afforded by such 

an agreement, would not be impaired If a creditor of a 

firm will, after its dissolution, accept from one partner 

without the consent of the other, a new and individual 
undertaking, in payment of a partnership debt, and can- 

cel and surrender the evidence of the debt of the firm, he 

ought to bear all the consequences of the fraud, of which 

the person with whom he contracts may be guilty. and be 

denied the power of transferring the injury resulting from 

such an undertaking, to another who neither authorized 

or had any connexion with it. Aftef a dissolution of a 
partnership, the persons who composed it have no more 

authority to bind each other than they would have, had 

they neve¥ sustained the relation of partners. If one ob- 

ligor gives his note to the obligee, upon an agreement 

that it should be a payment of the joint bond of himself 

920m, 2. et, and aaother, the joint obligation is forever discharged. 
Mann & Mana. If by the terms of the contract on which the obligor made 
the payment, he was to add to his note the security of a 

third person, which he forged, the other obligor would 

still be released from the joint bond. Upon a payment in 

this mode, the obligor who makes it has a right of action 

against the other obligor for his proportion of the joint 

debt which has been thus paid ; and if the joint obligation 

could ‘afterwards by any cause, be revived against him, 

who was no party to the agreement under which it had 

been paid, he might be compelled to pay his proportion 

of the debt to the obligor, who had apparently paid the 

whole before the fraud was discovered ; and afterwards, 

the whole debt to the obligee. If the innocent obligor 

would be released from the bend in the case put, Hick- 

man has been from the demand of the defendants. If 

$1Cnit,Pl. 26,27, Hickman be not liable, Pope is not in this action. The 
record of the suit of the defendants against Turner, ought 

' not to have been admitted as evidence; because there was 
no privity between Turner and Hickman, or between 

Pope and Hickman, and any of the parties to the note on 
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SUPREME COURT OF ALABAMA, 367 
which Turner was sued : and even if Pope had notice of JANUARY ts28. 
the pendency of that suit, Hickman had not,’and was not i wre Hck 
bound by the notice to Pope. * ope & Hickman 
Nance “k Co. 


Ketry, Hutcuinson, Cray and M‘Cuiune, for the 9 yen, & munt. 
defendants in error, argued on the following points : Se 

ist That the payment by Pope in the note of Turner Law Die. 234 
and others, did not release Hickman ; it was no new or it 
original contract. In support of this position, they cited 
the case of Smith and Marshall against Rogers and Be- 
ment, ’ where the defendants had been partners and dis- 
solved. Bement wrote to the plaintiffs and assumed the 
debt, to which they answered they were satisfied. Be- 
ment afterwards gave his note, and proved insolvent. 
The plaintiffs recovered against both. In Schermerhorn, 
et al. against Loines, et al. ° which was an action of as- yf has Be 
sumpsit for goods sold ; the defendants were joint owners. ° tiscase 
of a ship; the note of one was taken and a receipt in 
full was given. The maker, Townsend, proved insolvent; 
neither the note nor the receipt were held to be an extin- 
guishment, and the plaintifis recovered. In Putnam 
against Lewis, ¢ the defendant had given his own note. 
It was held that the giving the note was no extinguish- 
ment. If the debt of Pope and Hickman was not extin- 
guished absolutely by the transaction between Pope and 
Lucas, can it be said that Hickman has been discharged ? ° “Gort 34. Noten 
Pope was authorized by the terms of the advertisement © 
of dissolution to settle the business of the late firm, in 
the most comprehensive terms. 

2d. As to the necessity to return the substituted note, 
the case of Clarke against Young / shews, that as re-/1Cranch 132, 
ceiving the note is no extinguishment, there was no ne- 
cessity to return it before this suit was commenced. In- 
solyency will excuse the want of diligence in suing, Ke. 
In the case of Holmes and Drake against D’Camp,% & tJohn.R.34, 
where the defendant had given a note, and the suit was 
not founded on it, it was held no extinguishment; and that 
the note might be, and it was, produced and cancelled on 
the trial. The case of Johnson against Weed and ano- 
ther, ’ was an assumpsit for goods sold, &c. Weed made 49 John. R, 3103 
payment in the note of one Townsend, a third person, 
who proved insolvent before the note fell due. The plain- 
tiff had said he was perfectly satisfied with the note, and 
gave a reccipt in full. The plaintiff recovered, though 
there was no fraud, and nothing was said about the re- 
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CASES DETERMINED IN THE 

turn of the note. Puckford against Maxwell ¢ was @ 
case where a draft was given in payment of a debt, the 
drawer having no funds in the hands of the drawee. It 
was held no payment, but a nulhiy, and that the plaincill 
night act as if no Such bill had been given. Would 


it have benefitted the drawer to have had. the draft re- 
turned? In the case of Swartwout agan ist Paine, ° che 
payment was made in a note which was void for usury ; 
it was held a nullity Here certainly it would not have 
been necessary to return the note Phe case of Jones 


wwainst Ryde was on a navy bill which was paid in part, 


218, Chitty oa ang left with the navy COmmiussloners 5 yet Rrecovery was 
Bilis 135. Note se 3 e -_ ) 
ante page 227 ailowe . 
, vy? 4 J rc 
xd. Abie record in the former suit agafnst i uca d 
Furner Was uimissible evidence. bn Bias ; t 
Toh ci@ / bd t 
@tsobr. FR. 18. Babcock, “ where the plainuff had bought a hor f 
defendant and was sued in trover by the rightii vner, 
and ‘a recovery was had against him; he had given the 
: ; ; : ! 
defendant notice, but net of the term of tt iI Phe 
be “pee ; ee 2... r.. ee -R oe ’ 
record was read propeny. Lib NIP Aagamst DOMpepan na 
¢$Jobn. 8.150. others, © a sheriff had been sued for an escape and a recoe 
» } ty . i. 4 > bs . ° ‘ 
¢ very had. He gave notice of the pendency of the to 
f.7John. R167. the debtor’s securities for the jail ltbertie | cord 





was held te be conclusive evidence for the plan & 


hu 
, This principle is recognized by many other authorities, F 
i. 13 R. and the admissibility of this evidence ayas, in elect, dew 
Wheat. 4 cided in the opinion delivered im this very cause in Jy ly, 
ga we 20. 1827. - ; ; 
4th. The fraud of P Ope would vitiate the transacti n; 
rt ih diligence had not been used, we wi uld be au 
tho zed to recover on that ground. In the case of Vile 
AG Johu. KR. UC. con gal st Fort ce, ‘ where pay ment Was 30 ! the 


66 John. R.7 


k7T.R.6 


8Sce L Comyn on 
Contracts 37, 38. 


maker of which was ré presented to be ins lvent wilen the 
defendagt knew he was not, it was held 
or payment might be disregarded, that it was a nullity 
Arnold agamst Crane ‘ ’ 
been given, which were taken up under the fraudule: 
pretence of securing the payment by mortgage. The de- 
endant kept the deed and sold the land to another. [y 
the case of Owenson against Morse, * whgre payment for 
plate was made in a bill which turned eut.to be of ne 
ue,a recovery was had. , 

5th. Turner was a competent witness ; the objection 
went only to his ¢redibult tys gli a witness has oniy a ree 
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mote or contingent interest, it goes only to his credit, not 
to his competency so it is, if he has no legal or fixed 
interest. ° Here Turner’s interest, if any, was neither 
direct nor immediate. 


6th. There is an implied warranty in the transfer of 


every negotiable note, that it is not forged, though it was 
taken at the holder’s risk as to solvency. ° 

7th. Our action is founded on the sale of the negroes. The 
special count was unnecessary. The affair of the substi- 
tuted note is matter of defence. The facts of forgery 
and fraud as alleged, must be taken as true, as the evi- 
dence certainly tended to prove them; and even if the ver- 
dict is contrary to the weight of testimony, it can only be 
controlled by giving a new trial, unless founded on an 
improper: charge or illegal testimony. It cannot be as- 
signed for error that the verdict is contrary to evidence ; 
the charge was correct and the evidence legal. A man 
cannot avail himself of his own fraud, either to create an 
obligation on another, or discharge one on himself. Pay- 
ment by one joint debtor enures to the benefit of all; but 
if the one attempting to pav, commits a fraud by which 
the attempt is void, the co-debtors cannot fix the attributes 
of a subsisting contract to the void transaction, but must 
abide the condition they were in before the attempt was 
made. 


By JUDGE GAYLE, after stating the facts. 


Tue first point insisted on is, that the failure of Lucas 
to offer to return the note received in payment to P pe, 
within a reasonable time after Turner alleged it was a 
forgery as to him, discharged the plaintiffs in error from 


their liability ; and that he ought to have offered to re- 


turn it before he sued Turner. On this point, the second 
charge of the Court below was given, as stated in the 
bill of exceptions. 

The plaintiffs’ counsel requested the Court, in addition 
to that charge, to instruct the jury, that if the note was 
received in payment and was not offered to be returned 
in areasonable time after it was heard that Turner said 
the signature as to him, was a forgery, the plaintiffs could 
not recover; and also, that they could not recover if no 
offer was made to return it before suit was commenced 
against Turner. It is obvious that thisdast proposition 
was too broad, and ought not,to haye been acceded to by 
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It cannot be perceived how the bringing of 
a suit against Turner could affect the interest of Pope 
and Hickman. If the offer»to return in a reasonable 
time had been made, it was immaterial to them what 
measures had been commenced against the makers ; for 
they could not have interfered with, or had any influence 
upon the steps they might think proper ‘to adopt for their 
own security. The suit might have been commenced, 
and the note have been returned on the same day. 

The principle assumed then in the other part of the 
request of the plaintiffs’ counsel to charge the jury, is, 
that the return or offer to return in a reasonable time, 
must be made without the exception laid down by the 
Court, to wit: that if the plaintiffs in error have received 
no injury from a failure to return, they cannot make such 
failure the ground of objection. In the case of Clark 
against Young & Co. “it was held that suit might be 
brought against the person of whom the note of a third pers 
son was received before the return of the note, and the 
principle is recognized that there was no necessity to return 
it on account of the insolvency of the maker. The case 
was this: Clark purchased of Young & Co. a quantity 
of salt, and at the time of the delivery, endorsed to them 2 
note on one Mark Edgar. Young & Co. instituted a 
suit against Clark as the endorser, and a verdict was 
found for the defendant ; whereupon they sued on the 
original contract and recovered. The note was not re- 
turned before the bringing of the second suit. Edgar 
was reported insolvent, and although Clark was entitled 
to the benefit of the note, the Court said there was no 
necessity for an offer to return it even before the com- 
mencement of the last suit. In this case it is apparent 
that the reason why a return was not necessary was, be- 
cause on account of the insolvency of the maker, there 
could be no injury to the endorser. The case of Johnson 
against Weed, ’ was where a note was given in payment 
of goods. It was doubtful whether it was received asa 
payment. Before it became due the maker proved insol- 
vent, and the plaintiff recovered on the sale of the goods, 
No offer to return the note appears to have been made. In 
Puckford against Maxwell, ‘a draft was given in pay- 
ment of a precedent debt, and being dishonored, was 
treated as a nullity. If the drawer had had funds in the 
hands of the drawee, notice would have been necessary ; 
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but having none, he could receive no injury for wan 
of it. 

In these cases the principle is established that the re- 
turn of a note is unnecessary, whether it be received in 


pavment or not, if the failure to return could be of no in- | 


jury to the person by whom it was put off. There is no 
difference in the reason of the thing, between the note of 
a third person and a bill of exchange or draft. In the 
Jatter case, the notice of dishonor is necessary to enable 
the drawer to protect his own interest. but where his in- 
terest cannot be affected for want of notice, it is not ne- 
cessary. This principle was expressly laid down by this 
Court in the case between these parties, at the last July 
term. The Chief Justice then says in substance, that the 
offer to return was unnecessary, if it would visit no in- 
jury to the party. On this point, the plaintiffs’ counsel 
has relied upon an expression of Mr Justice Story in the 
case of the United States’ Bank against the Bank of 
Georgia. He there states that “any neglect will absolve 
the payor from responsibility.” It is apparent that the 
exception stated by the Court was not in his contems 
plation; if it had been, there is no doubt he would have 
added it. 

But there is another view of this subject which must 
be conclusive. Admitting that the principle contended 
for by the plaintiffs’ counsel is correct, it could not con- 
trol this question. The evidence shews that Pope, from 
the earliest suggestion of doubts as to Turner’s signature, 
resolved not to pay the debt in any event. He shewed 
some anxiety to have the suit against the makers well 
conducted, but disclaimed all liability or intention of be- 
ing bound by the original contract. This was known to 
the agent of Lucas, for he was present at the time. Of 
what avail then, would have been an offer to return? The 


law does not require an act to be done which would be | 


useless in itself, which doubtless would have been the 
case here. 

In addition to this it may be remarked that, under the 
circumstances, Lucas may not have conceived himself 
authorized to return the note; for the better opinion 
seemed to be, when suit was commenced, that the signa- 
ture of Turner was genuine. It was the impression of 
those who examined it, that it was no forgery, and of 
Pope among the rest. He did not admit the fact of for- 
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Bybee. gery, but on the contrary denied it ; and until it was es 
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ttblished in some legal way, Lucas could have no ground 
or a recovery on the original consideration. Pope, there- 


Nance & Ce. fore, having notice of the suit and of the matter to be 


triedg and not.cons€nting to, but denying. the forgery, 


“cannot complain of a failure to return the note. It was 


the best mode of ascertaining the forgery, and was of 
itself 4 good excuse for Lucas’ not returning the note. 
The suit was in fact as much for the benefit of Pope as of 
Lucas, 

The second point raised in the argument by the plain- 
tiffs’ counscl is, that the act of Lucas in receiving the note 
in paymeut, after he knew of the dissolution of the part- 
nership, extinguished the partnership debt of Pope and 
Hickman, and it could never afterwards be revived with- 
out the express consent of Hickman. 

There can be no doubt that if the note had been what 
it purported to be, Hickman would have been entirely 
discharged. The true question here is, whether it was 
such a contract as threw the burthen of its liabilities ex- 
@lusively on Pope, so as to protect Hickman from any 
recourse on him? The cases which have been referred 
to by the plaintiffs’ counsel are, most of them, belonging 
to that class which releases the partner from his partner- 
ship debts when the individual note of another partner 
has been received in payment. This is acknowledged to 
be correct as to partners generally, and will apply with 
greater force to a retired partner. This rule is clearly 
and positively laid down by Lord Kenyon, in the case of 
Evans against Drumn mond. .He says emphatically that 
it is not ‘to be endured, that when partners have given 
their acceptance, and when perhaps one of the two part- 
ners has made provision for the bill, that the holder shall 
take the gole bill of the other partner, and yet hold both 
liable.” But the question here is, whether by the con- 
tract Lucas relinquished his claim against the partner- 
ship? 

In the case of Jones against Ryde, it was held “ that a 
person who discounts a forged navy bill for another, who 
passed it to him without knowledge of the forgery, may 
recover back the money, as had and received to his use, 
upon failure of the consideration.” Heath Justice said, 
“ifa person gives a forged, bank note, there is nothing 
for the money ; it is no payment. In the same case it was 
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who are to pay it: he takes it on the presumption that it 
isanavy bill. It was not what it purported to be.” 

The case of Markle against Hatfield, * is more in point, 
and in principle, more nearlv assimilated to this’ case 
than any which has been read from the bar. Chief Jus- 
tice Kent reviewed with the clearness and discrimination, 
for which he has been so justly distinguished, the doc- 
trine as it is now settled, in the cases of payment in nego- 
tiable paper. He shews that in transactions of this kind, 
there is no difference between a bank note and the note 
of a third person. The forgery of either is the same 
thing to the party receiv ing it. He is equally unsuspect- 
ing ‘and ignorant as to its genuineness, and having re- 
ceived a private note instead of a bank note, and asa 
substitute for it, there is no reason that he should be held 
to risk its forgery. In the language of the Judge just 
alluded to, the plaintiffs below parted with their just de- 
mands on the defendants, without receiving what was in- 
tended. The note was not what it purported to be, and 
was in fact no payment. The contract between the par- 
ties was, that the note should be paid by the note of 
Hutchings & Co. and Simon Turner, endorsed by Har- 
ris. Was any such payment made? How can Lucas be 
bound by a contract which was not executed on the other 
side? and how can they claim the benefit of it in the very 
face of a failure on their part, of a compliance? The 
situation of Hickman being a retired partner, can make 
no difference. He has never been discharged from his 
liability as one of the firm. The analogy traced by the 
pl: aintiffs’ counsel between this case and those of deeds 
with warranty of title to property, is not perceived. The 
deed is genuine ; the obligation it imposes on the parties 
to it are not illusory, and the purchaser relies on those 
obligations. The deed is what it purports to be, and it is 
held as aa indemnity against the want of title. If the 
deed be forged, then the resemblance appears, or if Pope 
had given his own note in payment, the cases put by 
counsel would be more analogous. 

The third position assumed by plaintiffs’ counsel is, 
that the testimony of Turner on the trial, ought not to 
have been admitted, because he was directly interested in 
establishing the forgery of the note. This point and the 
next, to wit, that the record of the trial between Lucas 
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JANUARY 1020. and Turner was inadmissible, will be considered to- 


ther. 


Pope & Hickman “We think the principle involved in this part of the case 
Nance’ be Co. too well settled to be now questioned. Pope was duly no- 





tified of the pendency of the suit ; was applied to for in- 
structions as to the witnesses to be subpenaed, and was 
interested in the issue to be tried. It was upon the suc- 
cessful termination of that suit that his liability to Lucas 
was to be atanend. The case of Kip against Brigham 
et al. is similar to this. The sheriff was sued for an es- 
cape, and a recovery had ; he gave notice to the securities 
of the debtor for the jail bounds. In a suit against said 
securities, the record was held admissible and conclusive. 
Turner, therefore, having no interest in the suit, was a 
competent witness, and the temptation he may have had 
to swear falsely could only go to his credit. 

The admissibility of evidence to prove the forgery of 
the name of Harris, the endorser, was objected to in the ar- 
gument, though not noticed in the brief. It was said that 
by our statute he cannot be discharged from his endorse- 
ment, unless he denies it on oath. The statute in this 
respect has placed promissory notes, &c. on the footing 
of sealed instruments, and forgeries of every kind are 
permitted to be proved in this way. 

In the examination of this case, the Court have not 
thought it necessary to advert to all the arguments made 
by the counsel by way of illustration; but have confined 
themselves exclusively to the points which they believe 
should govern the case. They have been relieved from 
much labor of investigation by the very able argument of 
the counsel of both sides. 


By JUDGE CRENSHAW. 


In this case I have not been able to come to any satis- 
factory and conclusive opinion, and therefore do not un- 
dertake to dissent from the judgement of the Court. I 
am, however, inclined to think that unless fraud has been 
brought home to Pope, he and Hickman cannot be charg- 
ed, if the note was not returned as soon as it was disco- 
vered that it was of no value. But in expressing no dis- 
senting opinion, it is not to be understood that I concur 
in the judgement of the Court. Judgement affirmed. 
Jupce Wuite presided below, and did not sit. 
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Pore & HickMAN v. Srovurr. 


1, In summary proceedings against officers, when there is a material 
issue on coritroverted matters in pais, they have a right of trial by 

ury. 

2. 1 * fine to be assessed against sheriffs, coroners and others, for 
failing to return process under the act of 1807, See 31, is within 
the discretion of the Court trying the cause; and the decision of the 
Circuit Court on a motion under that section, being on a discretione 
arv power, is not subject to revision in this Court. 

3. An execution against a sheriff must be directed to the coroner ; and 
if directed to the sheriff, it cannot be legally executed by the core 
oner, though delivered to him. 


Tuts cause was brought into this Court by writ of ere 
ror sued out by Pope and Hickman, who were also plaine 
tiffs below, to reverse a judgement rendered by the Cire 
cuit Court of Morgan county, at April term, 1826, ona 
summary procecding against Stout, as coroner of said 
county, for failing to return according to law, a certain 
writ of fier? facias which had issued on the 18th of No- 
vember, 1819, from the then Superior Court of said coune 
ty, then called Cotaco county, in favor of the plaintiffs, 
against Washington Gray, the then sheriff of said county, 
for -997 30 debt, $99 70 damages, and $14 37 costs; 
and which had come to the defendant’s hands as it was 
said. 

The notice issued the 29th of March, 1825, and was 
served on Stout, apprizing him that the motion would be 
made against him for said default at the April term en- 
suing. The defendant, Stout, appeared and plead that 
the ji. fa. never did come to his hands as coroner, nor to 
the hands of any one authorized by him, and concluded 
to the country; and issue was joined. An agreément 
was signed, by which the parties consented that the notice 
might be amended so as to make it sufficient, and that 
the plea should be considered good in law. An addi- 
tional plea was afterwards filed by the defendant, denying 
that he was at the time of the issuance of the fi. fa. or at 
any other time, coroner of said county, to which the plain- 
tilfs replied generally, and issue was joined. 

On the trial, the plaintiffs produced an execution, run- 
ning in the name of Cotaco county, directed to the sheriff 
of said county, in favor of the plaintiffs, against W ashing- 
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JANUARY 1828. ton Gray, for the amount mentioned in the notice, and 


Pope & Hick an issued the 18th of November, 1819. On the back was en- 
os ““™ dorsed the following: “Received. 29th November, 1819, 
it. 





A. Stout, Coroner C. C. Levied on the goods and chat- 
tels of W. Gray on the day of offered for 
sale, on the day of no sale for lack or want 
of hidders. A. Stout, coroner.” The plaintiffs then 
proved orally by the clerk, that the precept was directed 
to the sheriff instead of the coroner by mistake ; that Gray 
was at the date of the writ and afterwards, the sheriff of 
the county, then Cotaco, and that Stout was his deputy ; 
also, that Stout was then acting as coroner, though there. 
was no proof that he was commissioned or qualified. 

The defendant gave in evidence an entry in the execu- 
tion docket, made by the clerk, of the issuance of said ex- 
ecution in those words: ‘fi. fa. issued November 18, 
1819, to W. Gray sheriff, returnable first Monday in 
February, 1820,” and proved that the endorsement on 
the writ was not in the hand writing of Stout, but in that 
of Gray.or his brother. 

The plaintiff then proved by the clerk that he made 
said entry, but that it was a mistake ; that he did on that 
day deliver the precept to Stout as coroner; also, that 
Stout, the defendant, did return the writ into the clerk’s 
office on the 7th of February, 1820. The return was en- 
tered also in said docket by the clerk.. It was proved 
that prior to the return of the precept, Gray had, in some 
instances, written the returns of Stout, as deputy sheriff, 
on processes, which Stout recognized as his returns, but 
there was no proof that he had made any such as coroner. 

The defendant requested the Court to charge the jury 
that the precept was void; that the parol evidence should 
be disregarded; and also, all that which went to shew that 
Stout-acted as, coroner. But the Court instructed the 
jury that if the defendant received the process as coro- 
ner and returned it as such, that it was sufficient ; that the 
parol evidence was competent to shew a mistake, and was 
to be weighed with the other testimony; that if the de- 
fendant acted as coroner, it was sufficient to charge him 
as such without producing his commission ; and that if he 
made or sanctioned the return, then the return was insuf- 
ficient, and not in obedience to the command of the pre- 
cept. The ju'y found for the plaintiff $1637 36, dama- 
ges besides costs. 
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The defendant then filed the following reasons in ar- JANUARY152¢. 
test of judgement: 1st. That there was no law authoriz~§ «— —~ 
ing the trial of such an issue on a motion by a jury. 2nd, PPe® Hickmae 
That the only law in existence when this vxecution issued, 
makes the coroner liable upon motion to be fined five per 
cent by way of penalty. 3rd. ‘That there is no law making 
acoroner liable to a recovery of the amount of the 
execution, interest and costs, as here permitted, for failing 
to return an execution. The plaintiffs offered and were al- 
lowed to remit so much of the verdict as was included for 
interest, to which the defendant objected. “The Court 
sustained the motion in arrest, and gave judgement for 
costs in favor of the defendant. & 


Cray and M‘Ciung, for the plaintiffs in error. 


Kexty and Hurtcuinson, for defendant. 


Stouts 


JUDGE PERRY delivered the opipion of the Court. 


Tue errors assigned are, 1st. That the Court below 
erred in arresting the judgement on the reasons assigned 
therefor. 2nd That judgement should have been given 
for the plaintiffs on the verdict of the jury. In consider- 
ing the first assignment, the attention of the Court is 
called to the reasons filed for the arrest of judgement in 
the Court below ; the first of which hasbeen settled by 
a previous decision of this Court, unless a distinction 
exists in regard to persons, and the situation they occu 
py in society as regards their relative rights to a trial by 
jury, for the ascertainment of facts in a court of justice. 
It is believed that no such distinction exists, and that the 
various officers whose negligence or other cause subject 
them to a summary proceeding by motion, have the same 
right to have a controverted fact tried by a jury, as any 
other citizen has who may be brought into Court by its 
ordina y process, when a material issue is tendered, in- 
volving matters in pais. In the case of the Tombeckbee 
Bank against the State, * it was decided by this Court to “Minor's Als. Ry 
be error in the Court below, to refuse the claim of the 
corporation to a trial by jury; that was a proceeding by 
Motion to recover a forfeiture incurred under the reve- 
nue law. 

Che two last reasons in arrest of judgement may be 
included in the last assignment of e-ror, which brings to 
view the extent of a coroner’s liability for failing to re- 
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turn a fi. fa. placed in his hands for collection. The 
liability, if any is incurred, is created by the thirty-first 
section of an act passed in 1807, * which provides “ that 
when any writ of execution or attachment for not per- 
forming a decree in chancery, shall come into the posses~ 
sion of any sheriff, coroner or marshal of a corporation, 
and he shall fail to return the same to the office trom 
whence it issued, on or before the return day thereof, it 
shall be lawful for the Court, ten days previous notice be- 
ing given, upon motion of the party injured, to fine such 
sheriff, coroner or marshal, in any sum not exceeding 
five dollars per month for every hundred dollars con- 
tained in the judgement or decree on which the execution 
or attachment so by him detained was founded, and so in 
proportion for any greater or lesser sum, counting the 
aforesaid months from the return day of the execution 
or attachment, to the day of rendering judgement for 
the said fine.” From this act it is obvious that the legis- 
lature intended to give the Court before which the mo- 
tion should be made, a discretionary power in fixing the 
amount of fine which the delinquent officer should pay 
to the party injured by his negligence. The exercise of 
this discretion ts alone the act of the Court, uncontrolled 
by the verdict of a jury, as to the amount of fine so to be 
imposed. When they had tricd the issues submitted to 
them, they had done every thing they were called on to 
do ; and the Court, from the circumstances of the case, 
are left to the exercise of that discretion, which it is con- 
templated by the statute the Court should exercise for 
the henefit of the injured party. The Court below rot 
having thought proper to impose any fine upon the defen- 
dant, but having arrested the judgement, it is presumed 
there was not sufficient evidence to authorize it, or at 
least that the plaintiff had sustained no injury; it being 
the exercise of excJusive original jurisdiction, this Court 
cannot control it. 

It is also the opinion of the Court, that as the record 
shews that the execution was directed to the sheriff, who 
was the defendant in the same, the coroner could not le- 
gally execute it; that whenever the sheriff is a party to 
a suit, or otherwise interested, the process must be: di- 
rected to the coroner. The judgement must therefore 
be affirmed. 
dunce Waite having presided below did not sits 
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Cox v. Jones and Jones. 


1. A certificate of the register of the land office of the United States, 
shewing a purchase of land and part payment, and au extension of 
time given for the balance, is sufficient evidence of a freehold to 
support a plea in abatement, under the statute of freehold and resi- 
dence in another county. 

2. Such certificate, in the absence of proof i the centrary, isto be 

taken as genuine, and to be what it purports on its face 

5. Residence and freehold in another county, may be pleaded in abate- 
ment.and proved, notwithstanding it may contradict the sheriff’s 
return. 


J. N.S. and A. P. Jones brought an action of cove- 
nant in Madison Circuit Court, against Joshua and Bart- 
ley Cox. The writ was returned by the sheriff of Madi- 
son, with this endorsement: ‘executed on Joshua Cox, 
(who resides in the county of Madison) in the county of 
Limestone, which is adjacent to the county of Madison, 
on the 22d October, 1825, and a true copy left with said 
Cox: Bartley Cox not found in my county.” The defen- 
dant, Joshua Cox, pleaded in abatement “that at the 
commencement of this suit, he was a freeholder of, and 
resident in the county of Limestone, which then was the 
county of his permanent residence and freehold ; and 
that it still is the county of his permanent residence ;” 
which plea he filed on oath. ‘There was thereto, a gene- 
ral replication and issue. The plaintiffs discontinued 
their action as to Bartley Cox, and at April term, 1826, 
the issue was tried, and a verdict was found for $3211 03 
damages against Joshua Cox. 

It is shewn by a bill of exceptions taken at the trial, 
that the defendant offered to prove by parol, that he was 
a freeholder in Limestone county at the time the writ 
issued, and that his permanent residence was then in that 
county. On the objection of the plaintiffs, the Court 
rejected said evidence as far as related to proof of the 
frechold, on the ground that a patent, deed, or other evi- 
dence of a higher nature, should be produced to prove it. 
The defendant then to prove freehold in him, offered to 
read to the jury a certain certificate.issued by B. S. Pope, 
register of the United States’ land office at Huntsville, 
dated the 22d September, 1821, certifying “ that B. M. 
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JANUARY 1°28 Garner, assignee of P. Taylor, purchased a certain tract 


of land of the United States, on the 14th February, 1818°; 
that said Garner had availéd himself of the benefit of the 


Tes and Jones, relief law, passed the 2d March, 1821, and had relin- 


quished a part of said purchase, and retained a portion, 
upon which retained portion there had’been paid $2755 99, 
being wore than one fourth, and less than one half of the 
purchase money; that there remained due $3141.75, 
which was to be paid in eight equal annual instalmen ts, 
the last falling due in 1829; and that when these inst: ms 
ments should all be paid, a patent should issue to said 

surner, his heirs, assigns or legal representatives for the 
land retained.” Said certificate was endorsed as follows : 
* For value received of Joshua Cox, I hereby transfer to 
him all my right and claim to the within described tract 
of land. Witness my hand, this 7th January, 1823, 
Brice Al. Garner.’ Which transfer was duly acknow- 
ledged in presence of the register. Said land was situ- 
ated in Limestone county. ‘The plaintiffs objected to this 
evidence as not being sufficient to prove a freehold; the 
objection was sustained and the paper rejected. 

The exclusion of the above testimony was here as- 

signed as error. 


Kexiy, Hutcurnson and Hopkins, for the plaintiffs in 
error. 


Cray and M‘Cuunc, for the defendants. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 


By law, the register is required, as a part of his official 
duty, to issue land certificates; and, therefore, in the ab- 
sence of proof to the contrary, they are to be consid: red 
as genuine, and what they purport to be on their face. 
The register is a public officer appointed by law, and we 
are bound to recognize him as such, and all his official 
acts. 

But the question is, does the certificate convey to the 


@ Laws Ala.497. purchaser a freehold? By the act of 1811, “all persons 


who have made the first payment for their lands, are de- 
clared to be freeholders, for the purpose of serving on 


Skaws Ala.248, juries. By the act of 1812, ° the register’s certificate to 


land, is declared to vest a full legal tile, so far as to 
maintain any action. If then, for the purpose of serving 
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on juries, and of maintaining actions, the register’s cer- JANTARY 1828, 
tif. ute constitute a freehold in the one instance, and vests ““Y™“™ 
a ieyal title in the other, from analogy and parity of rea- v. 
soniug, L infer that it is sufficient to support a collateral Jou ant fons 
issue of freehold vel non ‘To test the certificate by the 
rules of the common law, I am not prepared to say it 
does not vest a freehold estate. A freehold is an estate 
for life or greater ; the certificate mav vest such an es- 
tate, good and valid against all the world, except the 
United States ; defeasible indeed, on failure to pay the in- 
stalments of the purchase money as they become due. It 
may be considered an inchoate legal title, vesting the 
estate in the purchaser or assignee, until he shall forfeit 
the same by not’ performing his part of the contract. 
the act of 1807 * provides, that no frechelder shall be ¢ Laws Ala, 187, 
sued out of the county of his permanent residence, with 
the exceptions therein mentioned ; and this is the lew on 
which the plea is predicated. In order to give a fair con- 
struction to this act, and to ascertain what the legislature 
intended by the expression “ freehold,” it is also proper 
to have a reference to the history of the country, and the 
condition of landed property at that period. And it is 
notorious that, at the time of passing the act, the greatest 
part of the lands of the country were unsold and anzap- 
propriated ; and that but a small quantity in proportion, 
had been granted or patented, so as to vest an absolute 
fee. Hence, it is no strained construction to infer, tiat 
where the legislature in the act, speaks of a freehold, they 
mean to embrace such an imperfect legal estate as is 
created by a sale, and certificate made and given by the | 
regisier, as well as a fee simple created by grant or pa- : 
tot. The result of this reasoning is, that from analogy 
to other statutes made in puri materia, and from a re- 
ference to the notorious condition of real property in 
1807, wien the act passed, as well as from the nature of : 
the estate created by a land certificate, the bona fide 
h ider or assignee of the certificate is at least pro hac vice, 
constituted a freeholder within the spirit of the latter. 
But it was contended that the sheriff’s return was cone 
clusive, and not to be evaded or contradicted by the plea. 
This as a general rule is correct, but where the statute 
has created or recognized an ex; ress right or ;. ivilege, 
it wa: be pleaded; anc if support. d by sulfich nt © Kience, 
shall be available, even against the return of the sheriff. 
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~ JANVARY 1828. Tt ig not necessary to express an opinion as to the lega- 
ww lity of the sheriff’s return. The Court are unanimous in 
“. reversing the judgement and remanding the cause. 
aes Ad Joues, _ Jupce Wuite not sitting. 





Warp etal. v. ALEXANDER and Bitts. 


1. In appeals or writs of error from the County to the Circuit Courts, 

_ the Court may, on affirmance, give fifteen per cent damayes 

2. Vhe act of January, 1826, by which the Supreme (Court is «utho- 

- tized to render judgement against securities in appeal or writ of er- 
ror bonds, does not authorize the Circuit Courts to do so on appeals 
or writs of error ‘rom the County Courts. 

3. hat act did not alter the mode of proceeding against securities in 
such cases 


A. R. ALexanper and J. H. Bits recovered a judge- 
‘ ment against P. Ward, in the County Court of Lauder- 
dale county, at January term, 1826, in an action of debt. 
Ward on the 17th of July, 1826, sued out a writ of error 
on said judgement, returnable to the Circuit Court of said 
county; and gave bond with Samuel Maxwell and Wal- 
Jer Ford as his securities, to supersede the execution. 
At October term, 1826, the Circuit Court of Lauderdale, 
on the errors assigned, affirmed the judgement of the 
County Court, awarded fifteen per cent damages on 
the amount for the delay, and rendered judgement 
. against the securities, Maxwell and Ford, as well as 
against Ward, the principal. On the 10th of December, 
1827, Ward, Maxwell and Ford, sued their writ of er- 
ror to reverse the judgement of the Circuit Court; and 
assign in this Court, among other things, that the Circuit 
Court erred in rendering judgement against the securi- 

ties, and also in awarding the fifteen per cent damages. 


Martin, for the plaintiffs in error. 
SuHorTRIDGE and E is, for the defendants. 


JUDGE PERRY delivered the opinion of the Court. 
By a reference to the different statutes relating to ap- 
peals and writs of error, the liability of securities in ap- 
peal and writ of error bonds, and the method of enforc- 
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ing that liability, it will be found, that previous to the JANUARY 1828. 


act of January, 1826, * on the affirmance of judgements 
either in the Circuit or Supreme Court, a certificate of 
such affirmance went to the Court below; and if the 
judgement was not satisfied, a scire facias issued against 
the securities, to bring them into Court to shew causé 
why judgement should not be entered against them. This 
was the manner of proceeding against securities until 
the passage of the act above referred to. This act pro- 
vides that the Supreme Court shall, in all cases of affrm- 
ance of judgements rendered by any inferior Court, give 
judgement against the security or securities in the bond, 
executed on obtaining the appeal or writ of error. It is 
the opinion of the Court, that the provisions of this act 
do not apply tq writs of error prosecuted in the Circuit 
Courts, because it only authorizes the Supreme Court, by 
name, to render judgement against the securities in appeal 
or writ of error bonds prosecuted in the Supreme Court, 
and there is no provision in the act extending the same 
powers to the Circuit Court. The liability of securities, 
and the mode of enforcing that liability against them on 
bonds for appeals or writs of error from the County to 
the Circuit Courts, remains the same as it was before the 
passage of the act referred to. The case of Brown, Max- 
well and others, against Butler, determined at the last 
term of this Court, decided the principle involved in this 
case. Inthe opinion of the Court. there was no error in 
awarding judgement for fifteen per cent damages; but 
there was error in rendering judgement against the se- 
curities. Ihe judgement must therefore be reversed and 
the cause remanded. : 
Jupce WHITE not sitting. 


Note. See Bishop against Cox and Noble, Minor’s Ala Rep. 204, 
and Utys’ administrator ayainst Rives, ibid, 401, as to the damages, 
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TuirMan Vv. MATTHEWS. 


1. In slander, where words are unequivocal, and convey a direct im- 
putetion of cri e, and pomt w th certainty the person to Whom they 
are intended to apply, no estloquium is necessary. 

2, ‘osay of a person ‘the is a counterfeiter,” is actionable per se. 

3 Words are to be construed accoiding te their common impor! 

4. Where there are good and bad counts in a declaration, and a gene- 
ral verdict, the judgement will nut be reversed, since the statute 
of jeofails of 1824 


Rosert Mattuews brought an action for slander 
against John Thirman, in the Gircuit Court of Mor, an 


- county. The venue was changed on. the application 


and shewing of the plaintiff, to the county of Limestone, 
where the cause was tried. 

The declaration, which was filed in Limestone county, 
consisted of three counts. Whe first charged the defen- 
dant with speaking of the plaintiff in a conversation with 
one Daniel Thirman, and some others, those words : 
“Brother Daniel, state to the company about Robert 
Matthews, Esq the counterfeiter of Morgan county.” 
Innuendo, that the plaintiff hd been guilty of counter- 
feiting in Morgan county. The second count charged 
the defendant with speaking of the plaintiff those words : 
“ He is the counterfeiter of Morgan county.” Innuendo, 
that the plaintiff had been guiltv of counterfeiting. ‘I he 
the third count was for speaking those words: * Robert 
Matthews isacounterfeiter of Morgan county.” Innuendo, 
that the plaintiff had been guijty of the crime of coun- 
terfeiting. There was not in’either of the counts any 
colloquium concerning any particular kind of counters 
feiting. The venue in the first count was laid as foll .ws : 
“ Heretofore, to wit, on the day of 1823, at 
the county of Morgan in said State, to wit, in Lime- 
stone county aforesaid.” Ihe venue in the second and 
third counts was thus laid: “ And afterwards, to wit, 
on, Ac. at, &€c. aforesaid.” There was an agreement in 
writing that the declaration and pleas should be filed in 
all respects as if the suit was originally brought in Lime- 
stone county. At September term. 1826, on the plea of 
the general issue, the jury found a verdict for the plaintiff, 
and $1400 damages. The dcie dant moved that the 
judgement be arrested, which motion was overruled. 
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Matthews in this Court assigned many matters as 
error; those relied on are stated in the opinion delivered. 


Kevty, Hutcuinson, and Martin, for plaintiff in 
error, 

Argued that the words laid were not actionable jer se, 
and as no special damage was laid, the judgement should 
be arrested. The words laid in the declaration by way 
of inducement, “intending to injure, &c. and to * cause 
it to be believed that plaintiff was guilty of felony,” &c. 
are merely formal, and words of course: and are not ne- 
cessary to be proved. * By law it is not indictable to forge 
a note on an unchartered bank, or coin not current. The 
words do not import a charge of counterfeiting any thing 
prohibited by law. «The charge must if true, subject the 
party to legal punishment as well as odium. ’ 

It is settled as a general rule, that words shall be taken 
in their popular sense, but to that rule the decided cases 
furnish two exceptions. 1st. The word rogue is broad 
enough to impute the crime of larceny, and in its popular 
sense, certainly does so; yet because the word does not 
necessarily imply that charge, but may, and does mean 
according to its settled import, something else as well as 
larceny ; consequently it has never been held actionable 
to call a man a rogue, unless the term was used in con- 
nexion with others calculated to shew the sense in which 
it.was used. 2d. The popular sense of the word for- 
sworn, is more expressive of perjury than roguery is of 
larceny ; and yet, because the legitimate meaning of the 
term includes other things as well as perjury, it has ne- 
ver been considered actionable to charge a man with be- 
ing forsworn, unless the charge is made in connexion 
with other words, shewing that perjury was meant. In 
these cases, perjury and larceny are the technical correla- 
tives of the terms sometimes substituted for them in 
common parlance. Every stealing is not a larceny, nor 
is every false swearing a perjury, and it is submitted that 
every counterfeiting is not a forgery ; nor is even every 
forgery indictable. The fraudulent intent must appear, 
to constitute the crime. Counterfeiting is the less tech- 
nical term, and is capable of a more extended application, 
and seems to bear the same relation to forgery that false 
swearing does to perjury, and roguery to larceny, and 
should abide the same laws of legal construction, and 
form another exception to the general rule. 
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The verdict is general ; if there is one bad count, the 
judgement is erroneous. 


Cray, M‘Cuiunc and Horxins, for the defendant. * 


JUDGE CRENSHAW delivered the opinion of the 
Court. 


THe errors insisted on may be reduced to three. Ist. 
That the words laid in the counts of the declaration are 
not actionable. 2nd. That some of the counts are bad, 
and the verdict is general; and 3rd. That there is nei- 
ther time nor venue laid in the second and third counts, 

Words to be actionable in themselves must convey a 
clear and direct imputation of egime; they must charge 
an indictable offence which either iffeolves moral turpi- 
tude, or which if true, would subjecta party to infamous 
punishment. A colloquium is n@tessary where the 
words are ambiguous, or where the subject matter to 
which, or the person to whom they allude, are uncertain. 
If the words are unequivocal, and convey a direct imputa- 
tion of crime, and point out with certainty the person to 
whom they are intended to apply, a colloquium would be 
unnecessary. 

It has been said that the word counterfeiter has vari- 
ous significations. The dictionary has been referred to, 
and the treasures of Shakspeare have been called into re- 
quisition to prove that the word has an innocent as well 
as acriminal meaning. Fallstaff said to die was to coun- 
terfeit, for he was a counterfeit who had not the life of a 
man; and when Sir Walter Blunt had assumed the dress 
and costume of the king, Douglass is made to say to him 
** who are those that counterfeit the person of a king?” 
In Walker’s dictionary “a counterfeit or counterfeiter, is 
said to be one who personates another, an impostor, a 
forger.”” In common parlance, a counterfeit is a likeness or 
resemblance, intended to deceive, and to be taken for 
that which is original and genuine; and when applied to 
persons, is seldom used in an innocent sense. 

In legal parlance, a counterfeiter is one who unlawfully 
makes base coin in imitation of the true metal, or forges 
false currency, or any instrument of writing, bearing a 
likeness and similitude to that which is lawful and genu- 
ine, with an intention of deceiving and imposing upon 
mankind. It is a species of the crimen falsi, is indicta- 
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ble either by common or statute law, involves moral ture JANUARY 182% 


pitude, and is punished infamously. 

But it has been contended that words are to be taken 
in mitiorz sensu, and that so long as the words may be 
innocently construed, a slanderous meaning ought not to 
be attached to them. This was the oldrule, but the rule 
now is, that words shall be taken in that sense in which 
they are generally understood, the sense in which they 
are usually received by the community at large. ‘The ex- 
pression that Robert Matthews is the counterfeiter of 
Morgan county, would, I apprehend, convey to the gene- 
rality of mankind, in this country at least, the idea of 
crime, the imputation that he was guilty in a legal sense 
of counterfeiting the com or other currency of the coun- 
try, and that he was liable to be prosecuted and punished. 

But it was objeéted that some particular species of 
counterfeiting should have been expressed, otherwise the 
‘words are too general and indefinite, and a colloquium 
becomes necessary. If a colloquium had been alleged 
in the declaration, it would be equally necessary to prove 
it on the trial. Hence, if this objection were to prevail, 
it would establish a dangerous Tule. If there was no 
colloquium in fact, and the words charged no particular 
species of counterfeiting, but imported counterfeiting 
generally, by this rule, the action of slander could not be 
maintained, though the injury might be equally great. 
He wit destroy ed character in general terms would 
escape justice, while the more specific slanderer would be 
punished. 

I am persuaded that words importing a general i imputa- 
tion of murder, robbery, counterfeiting, or other crime, 

e slanderous and actionable of themselves, though the 
mt murdered or robbed, or the particular species of 
counterfeiting be not named in the words ; and that if the 
charge be positive and the person certain, a colloquium 
is unnecessary. 

The result is, that I think all the countsof thesdecla- 
ration are good except the first, which conveys n6’posi- 
tive charge of crime, and is too uncertain without the 
aid of a colloquium. And this brings me to the second 
assignment of error, viz: ought the judgement,to be re- 
versed where there is one bad count, and the verdict is 
general in all the counts? An error of this kind has been 
held fatal. But this objection is now cured by our sta- 


SS iA 
Thirman 


Vv. 
Matthews. 











388 





& 


CASES DETERMINED IN THE 


JANUARY 182. tute of jeofails ; which provides, that if a sufficient cause 
—Y~ of action be set 6ut in the declaration, and a material 


Thirman 
Vv. 
Matthews. 


issue has been tried, the judgement shall not be reversed. 
As to the third assignment, which was not strenuously 
urged, I think the.time and _ place is laid with such cer- 
tainty at least, to be good after verdict. It is the opi- 
nion of the Court that the judgement be affirmed. 
Jupce WuiTrs not sitting. 


Nore. See Minor’s Ala. Rep. 158, 259. 


Tue Governor v. GAMNmT ct al. 


1 Actions against sheriffs on their bonds, for failing to administer 
properly estates committed to them in virtue of their office, must 
be brought in the name of the Judge of the County Court, for the 
use of the party injured. ~ 

2. Whe declaration in such actions must shew for wlose benefit the 


m 


suit is brought, else it is demurrable. 
3. Sheriffs in such cases are liable on their sheriff bonds, in the same 


manner as other administrators are on their administration bonds. 


i 
An action of debt was brought in September, 1826, in 


the name of John Murphy, Governor of the Stateagainst 
T. C. H. Gantt, John May, Pleasant May ati ames 
May, in the Circuit Court of Greene county, ona sheriff’s 
bond made by Gantt as principal, and the other defen- 
dants as his securities in office ; to recover the amount of 
the estate of Anthony Parks, deceased, which it was said 
Gantt had received and failed to pay over according to 
law. The plaintiff declared against the securities in two 
,, counts, discontinuing the action as to Gantt, who was re- 
_~ turned “not found.” 

Thefirst count was on the penalty of the bond, which 
was im§10,600, and did not set forth the condition. In the 
second count, the condition was shewn, which was, that 
Gantt should “well, truly and honestly discharge the du- 
ties of the office of sheriff of Greene county,” and it was 

eee as a breach of the condition, that he being sheriff, 
&c. was as such, on the day of —— , by an ore 








der of the Orphans’ Court of said county, in virtue of his 
office of sheriff, appointed administrator of the estate of 
A. Parks, deceased ; that he as such, possessed himself of 
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said estate, and returned his general inventory of the ef- JANUARY i828, 


fects, of the value of $1000; that said effects were by him 
sold, and the proceeds, amounting to $1000, applied to his 
own use. And it was averred as a second breach, that 
the term of service of said Gantt expired, and that one 
Philip F. Beazley was elected and qualified as sheriff, 
and proceeded to act as such ; ‘whereby said Gantt became 
liable to pay over to him said sum of $1000, the pro- 
ceeds of said estate, received by him as administrator; 
but that he failed to do so, although often requested, and 
in fact applied the proceeds to his own use, &c. The de- 
fendants craved oyer of the bond and of the condition, 
and demurred. The Circuit Court, at February term, 
1827, gave judgement for the defendants on the demurter. 

The plaintiff brought the cause into this Court, and as- 
sigus here two errors. 1st. The general error that judge- 
ment should have been rendered for the plaintiff ; and 2d. 
That the Court should have given an interlocutory judge- 
ment, and awarded a writ of inquiry against the defen- 
dants on the second count. and should not have rendered 
a general judgement for the defendants. 


Van De Grarr, for the plain 

From the Digest of the Laws of “Alabama, pages 195, 
196, 197, Sec. 13 and 17, compared with page 332, jit is 
apparent that the bond may be put in suit as soon as it is 
forfeited. 

Parsons, contra. 

The suit ought to be in the name of the Judge of the 
County Court; and it can be sustained only after the 
sheriff as successor, has sued and recovered in assump- 
sit for money had and received, such amount as was not 
paid over. 

Che party injured must first sue and recover against 
the administrator his debt, before the administrator is 
liable on his bond; and the sureties are not liable on the 
bond of their principal, until the creditor has ascertained 
his debt by a recovery of it against the principal, ie es- 


topped him by judgement from denying it; otherwise 
questions of devastayit would be tried by securities, who 
knew nothing of the matter, and the question of debt or 
no debt would be tried in this collateral issue. 

The party claiming as creditor of the estate must, in 
shewing the breach of condition of the bend, shcw by 
averment, assetts, anda recovery and nonpayment, or 
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JANUARY 1822. there is nota breach in law of the bond, and this ig 
—v~™= not done here. “ 

The Governor 


Gantteta JUDGE TAYLOR delivered the opinion of the Court. 
“hep. 3 {aws By the seventeenth section of anact passed 14th of 


ey if June, 1821, entitled “an act to repeal in part and amend an 

343§20. act entitled an.act to regulate the proceedings in the courts 
of law and equity in this State,” it is provided, ‘that where 
no one shall have been admitted and qualified as executor, 
executrix, administrator, or administratrix, within three 
months after the death of the deceased, or where the ex- 
ecutorship or administration shall have become vacant by 
death, resignation or removal, the Judge having jurisdic- 
tion of the case, may commit the administration to the 
sheriff or coroner of the county, and (unless the Judge 
shail otherwise order) no other oath, bond or security, 
shall be necessary to be given than the bond and oath of 
office already taken anc given by such sheriff, &c. but on 
his bond for the performance of the duties of his office, 
he and his securities shall be liable for his administra- 
tion, and such bond may be sued, and judgement from 
time totime recovere Divecn j in the same manner as is 
or may be provided by law, in case of other bond of ex- 
ecufors, administrators and guardians.” In page 205 of 
the Digest, section 16, it is provided that the above re- 
cited section shall be so construed as to attach the said ad- 
ministration to the ofices of sheriff or coroner, and not 
to the person, By the last paragraph of section 13, page 
196 of the Digest, it is declared that “ such bond (of ex- 
ecutor or administrator) shall not become void on the 
first recovery, and may be put in suit and prosecuted 
from time to time against all or any one or more of the 
obligors, iz the name and at the casts of uny person or 
persons injured by a breach thereof, until,” &c. 

‘Bhe object of the last provision is obviously to make 
the person fer whose benefit a sui/ may be instituted, 
resp@nsible for the costs, and it is believ ed to be error if 
the Statute is not complied with so as to secure the Judge 
of the County Court from any responsibility for the costs 
incurred in such action. Werea different construction 
to. prevail, malicious and evil disposed persons might 
with impunity harrass executors and adininistrators with 
endless law suits, and be themselves safe from any injury 
resulting from defeat. It is the opinion of the Court, 

that the declaration should shew for whose benefit the 
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suit. is instituted, and that the action should be brought JANUARY 202%. © 
in the name of the Judge of the County Court, for the ““v™ 

° . The Governor 
use of such person; and unless this appears in the dec- 
laration, the defendant may well demur. 

The question recurs, are sheriffs who may be appoint- 
ed administrators by virtue of their office, to be sued in 
the same way? We have seen by the statute, that the 
“bonds may be sued, and judgement from time to time 
recovered thereon, ‘in the same manner as is or may be 
provided by law, in case of other bonds of executors, ad- 
ministrators and guardians.” The very terms of this act 
places them on the same footing that other administrators 
stand on, and all the reasons which apply in the one case 
apply also in the other. It is contended however, that 
the first count in the declaration is merely on the obliga- i 
tion, that there is nothing in that count to shew in what 
character the defendants are sued ; that although oyer is 
craved by the defendants, neither the bond nor condition 8 
is set out; therefore it was error to sustain the demurrer ne 
to that count. 

Upon an examination of that count, it appears that in 
the description of the bond, theréis an omission to state 
the sum for which it was given. This renders it necessary 
to resort either to the second count or endorsement im the * 
writ for something to amend by, and in doing so, we can- 
not overlook the character in which the defendants are # 
sued, which is stated in both. . ‘ 

No opinion is given upon the other points made in this | 
case. The judgement is affirmed. 

JupGce GAYLE not sitting. 


¥. 
Gantt et af. 





Wrauicnuat v. E.L.iorr. 


{. A constable having executions against B, agrees to satisfy them, 
C giving him his note fora certain sum; the note being for more than 
the amount of the executions and lawful interest, it isusury, though 
not called a loar. 

2. It is not necessary to constitute uSury, that more than eight per 
cent be sfipulated for, it is sufficient if it be taken, 

3. ft is usury if unlawful interest is taken, though the party promis- 
ing is ignorant at the time that he promises more than eight per 
cent. 


Tuts suit, together with another similar one, was insti- 
tuted before ajustice of the peace in Tuscaloosa, by P. 











JANUARY 1823. P| Wright, to recover on anote for $34, made by Enoch 


ae le 
Wright 
v. 


“ae 
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Elliott and W. J. Minter; and by certiorari the case was 
brought into the Circuit Court, in which the plea of usury 
was filed. 

On. the trial (the causes being tried together) a bill of 
exceptions was taken as follows: “* Be it remembered that 
these two cases were by consent submitted to the sa:ne 
jury; and on the trial it appeared, that the plaintiff as a 
constable, held in his hands‘three executions against the 
son of the defendant, Elliott. The plaintiff made a propo- 
sition to Elliott, that if he would give him those notes, 
the foundation of the two actions, that he would satisfy 
the executions against his son; on which the notes were 
given. It was further in evidence that the defendant did 
not know at the time he gave his notes, that usurious in- 
terest was.reserved by them. The Court charged the 
jury that the ignorance of the defendant did not take the 
case out of the statute, and that if the difference between 
the amount of money paid by the plaintiff on the execu- 
tions and the notes given by the defendant, was greater 
than the rate of eight per cent per annum, it would make 
the contract usurious within the statute ; to which plain- 
tiff excepts,” &c. The jury found for the defendant. 

Wright in this Court assigns as error, the charge given 
to the jury as shewn in the bill of exceptions. 


SHortripce and Exxis, for the plaintiff. 
Cottier, for defendant. 


By JUDGE TAYLOR. 

Two points are made by the plaintiff in error, either oi 
which if, sustained, would reverse the judgement. 

Ist. That this is not such a contract as is embraced by 
the statute against usury, and 2nd. That if it is such a 
contract as the statute embraces, the charge of the Judge 
is too broad. 

The first point was subdivided by the plaintiff into two, 
viz: that the note was not given for the doan of money, &c. 
and therefore not within the statute, 2nd. There was no 
mutual agreement that the one should pay, and the other 
receive more than legal interest; therefore the plaintiff 
could at most, only be guilty of.a fraud. 

Even were it admitted that usurv could not be come 
mitted, except in the case of the loan of money, &c. it is 
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believed that this case would be literally embraced with- JANUARY 1828: 


in the provision, The defendant agreed to pay the debt 
of his son, and the plaintiff to furnish the means. If the 
executions had been against the defendant himself, the 
payment of them by the plaintiff would have been mani- 
festly a loan to the defendant, and it cannot be perceived 
that the satisfaction of executions against a third person 
can make any difference. 

It is believed too, that it is net necessary that the ex- 
cessive interest should be stipulated between the parties. 
The words of the statute are, “* no person or persons shall, 
upon any contract whatsoever, take dir: ctly or indirectly, 
for the loan of anv money, wares, merchandize, &c./ more 
than the rate of eight dollars for the forbearance of one 
hundred dollars,” &c. It is true that in this case, there 
was no contract between the parties, by which the defen- 
dants agreed to pay the piaint ff more than legal interest ; 
but itis equally true there was a contract between the par- 
ties, and that in that contract the plaintiff did tale more 
than eight per cent. Can it be possible that the circum- 
stance of his having circumvented the defendant, by in- 
ducing him to believe that the note was drawn for the 
amount due on the executions, when it was fora much 
greater, ae thus adding fraud tousury, shall operate to his 
advantage? For it will be recollected that under the 
plea of usury, the defendant can testify, not so when he 
pleads fraud. Certainly it cannot. To permit him to 
do so would be subversive of a fundamental principle of 
the common law, “that no man shall take advantage of 
his own wrong.” 

On the last point, however, the judgement must be re- 
versed. The Court charged the jury “that if the diffe- 
rence between the amount of money paid by the plaintiff 
on the executions, and the note given by the defendant, 
was greater than the rate of eight per centum per annum, it 
would make the contract usurious ” This position is much 
too broad. There mav be many instances in which, by 
mere mistake, a note might be drawn for too large a sum, 
an‘ in which it cannot be for a moment contended, the 
penalties of the statute would attach. 

It is insisted by the defendant that the evidence shews 
the usurious intention of the plaintiff. But I think it the 
more correct construction to infer that the term ** usury” 
is used in the bill of exceptions, with reference to the 

59 
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) JANUARY 1823. Judge’s opinion of the constituents of that offence as 
“— “~~ expressed in his charge. The case must be reversed and 


remanded. 
Vhe Curer Justice and JupGe Perry not sitting. 





Cioup v. PATTERSON. 


Parol evidence cannot be admitted to shew a contract of sale of 
land, when there is wriiten, and consequently better evidence. 


James Patrerson brought an action of assumpsit 
against Samuel G. Cloud, in the Circuit Court of Cone- 
cuh county, to recover on a note made by Cloud on the 
4th May, 1824, for $650, payable to Patterson or bearer 
on the 1st of January thereafter. The defendant plead- 
ed nonassumpsit, want of consideration, and failure of 
consideration. ‘There was a verdict for the plaintiff and 
judgement. 

On the trial, the defendant tendered a bill of exceptions 
as follows, which was sealed by the Court: “ In this case 
the defendant introduced parol evidence to prove that the 
note on which the plaintiff had commenced his action, 
was given in part for a house and lot in the town of 
Sparta. The defendant then offered to prove that the 
house and lot had been sold as the property of James 
Spann, who had originally owned it. He was here stop- 
ped bv the Court, who decided that it was incumbent on 
the defendant to produce the written evidence of the sale, 
which was admitted to have been executed from Patter- 
son, the plaintiff, to Cloud, the defendant; to which de- 
fendant excepts,” &c. 

The cause was submitted on the error assigned by 
Cloud, which was, that the Court erred in rejecting the 
testimony as stated in the bill of exceptions. 


By JUDGE WHITE. 


Tue question is, whether the Court erred in the opi- 
nion given on the trial as stated ? We think not. There was 
wristen, and therefore, superior evidence of the contract 
of sale admitted to exist, than that offered by the defen- 
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dant below. Hence it was right to exclude the latter, JANUARY ts, 
until the nonproduction of the former was accounted for <“™ 

in a way recognized by law. Let the judgement be af- — 
firmed. Patterson, 


Junce SaFFoxp not sitting. 
SuoxtrRipGeE and Extis, for the plaintiff. 
Parsons, for defendant. 


Note. See Minor’s Ala Rep. 410, 71, 257, 270. 


~~ +--+ 


Rivers v. Lovinc. 


1. Writ against two, executed on one only ; declaration against both, 
and plea oy ‘‘ the defendsnt” in the singular number, not distin- 
guishing which, and issue thereon; it isthe appearance of the one 
only who was served, anda judgement against both is error 7 
2. Plaintiff produces a covenant by two obligers, with a credit en- 
dorsed, signed by one of the obligors, for the plaintiff. he jury 
may presume the credit was properly entered, and allow it- 


Joun Lovine brought covenant in Madison Circuit 
Court, against Eldridge K. Rivers and Robert Rivers, on 
a written obligation made by them. The writ was served 
on Eldridge only, Robert was returned not found. The 
declaration was against both. The plea was filed in short 
in those words: “ Plea covenants performed by consent. 
Replication and issue ; Brandon, for defendant; Clay and 
M‘Clung for plaintiff.” At the April term, 1826, the 
entry on the minutes ran thus: “Came the parties by 
their attorneys, and thereupon came a jury,” &c. Ver- 
dict for the plaintiff against the defendants for $255 91 





damages. 
A bill of exceptions was taken on the trial, entitled as 
follows: John Loving against Eldridge K. Rivers. Be 


it remembered, that on the trial of this cause, the plain- 
tiff offered in evidence to the jury this note: On the 


25th day of December next, I promise to pay, or cause to 
be paid unto John Loving, the sum of two hundred and 
thirty dollars current money, of the county of Madison, 
State of Alabama, for the hire of two negro men, named ; 


Johnson and Phil, which boys I promise to clothe with 
a summer and winter suit, blanket, hat and shoes, and re- 
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JANUARY 1828. turn to the said John Loving as agent. on the 25th day of 


December next. Witness my hand and seal, this 10th 
day of January, 1824. 
ELDRIDGE K. RIVERS, (Sraz.) 
ROBERT RIVERS. (Srat.) 

On the back of said paper was endorsed the following: 
* 25th of December, 1824, credit for Doctor fee $10, o 
two pairs of shoes $5; $15. Rorbert Rivers for John 
Loving ;” which endorsement was signed by said Ro- 
bert, for the plaintiff. It was stated by the plaintifl’s 
counsel, that said Robert Rivers was one of the co-obli- 
gors in said note, which fact was neither admitted nor de- 
nied by the defendant’s counsel. The plaintiff’s counsel 
then moved the Court to instruct the jury, that as no evi- 
dence of said Rivers’ agency for the plaintiff had been 
given, they must not regard the said credit on said note. 
The defendant then moved the Court to charge the jury 
that they might presume from the credit being entered 
on the note, even if it were in -he name of one of the 
co-obligors, and signed by him for the plaintiff, that the 
money named in said credit was paid ; which last instruc 
tion by the defendant’s counsel moved for, the Court re- 
fused, and instructed the jury to disregard said credit, 
to which defendant excepts, &c. 

A writ of error was sued out in the name of both de- 
fendants, and in this Court Eldridge K Rivers assigns 
for error, Ist. That the writ was served on one only, and 


judgement was against both. 2d. That the Court erred 


in the opinions as stated in the bill of exceptions. 


Branpon, for the plaintiffs in error. 

As to the first error assigned, I believe the question 
has been repeatedly determined by this Court, and if the 
record supports the assignment, the judgement must be re- 
versed. In the record, the whole proceedings, both in the 
plea and biil of exceptions, are in the singular number, 
which shews that E. K. Rivers alone, was in Court by 
counsel. The term defendant is technical, and can only 
mean a person who is in Court legally resisting some 
claim asserted against him. R. Rivers does not appear 
to be in Court either by service of a writ, or, by the ap- 
pearance of counsel. The plaintiff was bound at his 
peril to see that his judgement was entered against the 
proper parties. 

As to the second error assigned, the Court certain'y 
erred in instructing the jury to disregard a credit which 
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~was entered and still remaining on the back of the note JANUARY 1628. 


at th» trial, and in refusing to instruct the jury that they ag 
. . ae es . t 
might infer the payment was made according to the credit, was 
: oving. 


from the circumstance of its remaining on the back of 
the note in the possession of the plaintiff. The jury 
could not disregard the credit, even if it had been enter- 
ed by one of the obligors in the nore, without presuming 
if it were incorrect that he committed a fraud; which 
cannot be done. Fraud must be proven by strong testi- 
mony. If one of the obligors did enter the credit on the 
note, the circumstance of his having had possession of it 
without proof that he obtained it clandestinely, is suffi- 
cient to convince a jury that it was done by the consent of 
the plaintiff below. The credit must have been entered, 
if by R. Rivers, one of the obligors, either fraudulently or 
with the consent of the plaintiff. A jurv may find fraud 
from circumstantial evidence, but they never can presume 
any transaction to be fraudulent without proof of positive 
or circumstantial facts to that effect. There was here no 
fraud; the record does not shew it was even alleged. 
The offering of the note with the credit on it is conclusive 
on this point, for if not correct, the plaintiff wouid have 
crossed it. As long as the credit remained on the note, 
the defendant had a right to rely on the benefit of it 
without producing proof of the fact of the payment, and 
if excluded at the trial, the plaintiff has an undue advan- 
tage over him. The note being offered with the credit 
on it, the whole was competent evidence, at least to be 
weighed by them, and each part to have its due influence. 
To admit the note and exclude the endorsement 1s simi- 
lar to admitting a part of a man’s statement to condemn 
him, and to exclude another part of it which would have 
acquitted him. The amount is small it is true, and does 
not deserve notice, but the principle involved does. 


Cray and M‘Cuunc, for defendant. 


JUDGE TAYLOR delivered the opinion of the Court. 


It has before been decided by this Court, that although 
the writ be executed only on one of two or more defen- 
dants, yet if there is a general appearance and plea for 
all, a judgement against all ts well taken. The,appearance 
here was for the defendant, without distinguishing which 
of those declared against was intended. We cannot sup- 
pose it was for both, and as one had been served with pro- 
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JANUARY 18%. cess, the only correct inference seems to be, that it wag 
aan 


he alone who answered ; and so the counsel on both sides 
seem to have understood it, as the bill of exceptions 
states the case to be between the plaintiff and Eldridge K. 
Rivers. There was error therefore in rendering judge- 
ment against both the obligors. 

It is believed the second assignment is also well taken, 
Had the instrument sued on here beema bill of exchange, 
the decision of the Circuit Court would have been right. 
It is laid down in 1 Wheaton’s Selwyn 104, that * the 
mere production of a bill of exchange from the custody 
of the acceptor, is not presumptive evidence of payment, 
unless it be shewn that the bill was once in circulation 
after being accepted. Nor is payment to be presumed 
from a receipt endorsed on the bill, unless it can be shewn 
tha’ the receipt is in the hand writing of a person entitled 
to demand payment.” These decisions are in perfect 
consistence with justice, but they arise from those pecu- 
liar features in bills of exchange, which distinguish them 
from deeds and promissory notes, although the acceptor 
is the payor of the bill, yet it never reaches his hands 
until after it has been in those of the payee. It is the 
uniform course with merchants to leave a bill in the hands 
of the drawee, a sufficient time for him to ascertain the 
state of the accounts between him and the drawer, and 
whether he has funds of the drawers in hands or not; and 
no bill is protested until the drawee has had sufficient 
time allowed him for this purpose, unless he dishonors 
the bill when it is first pensented, which is seldom done. 
The acceptor then always has the possession of the bill 
before it is put into circulation, and therefore such posses- 
sion or a credit on the bill in his hand writing, raises no 
presumption in his favor. But if it appears that the bill 
has been in circulation after acceptance, then the posses 
sion of the acceptor, or a payment endorsed by him after 
it has been so in circulation, is prima facie evidence in 
his tavor. 

The analogy between a promissory note and bill, does 
not strictly commence until the bill has been accepted. 
The promissory note does not, in the course of business, 
ever go into the hands of the drawee after it is executed 
until itis Paid. His having the possession of the note 
then, is prima facie evidence that he has paid it A 
credit endorsed on it in his hand writing, must be pre- 
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sumed to have been placed there with the consent of the JANUARY 1829. 
payee. The instrument sued on, is in all these respects, ~~ 
precisely analogous toa promissory note. Itshavingbeen “y.™ 
in the possession of one of the obligors, is evidence until 
the contrary appears, that he had been constituted the 
agent of the obligee to collect the money. It is highly 
probable from the consideration expressed in the face of 
the instrument, and in the order in which the names of 
the obligors are signed to it, that Eldridge K. Rivers was 
the hirer of the negroes, and Robert Rivers his security 
for the payment of the money. If this was the case, 
there is nothing extraordinary in the bond being placed 
in the hands of the security to collect the monev, which 
he was so directly interested in the payment of, by the 
principal. 

The judgement must be reversed, and the cause re- 
maniledd. 

Jupce WHITE not sitting. 


v 
Loving. 





Tue State v. Avutery and Autery. 


In an indictment for an assault and battery, it is proper to shew in 
mitization of the fine, that there is a civil action pending for the 
saine assault. 


ALEXANDER Autery and Anonymous AUTERY, were 
indicted in the Circuit Court of Conecuh county, for an 
assault and battery on one Charlton Thompson. At 
September term, 1827, the case was tried and the jury 
found the defendants guilty, and assessed against Alex- 
ander Autery a fine of five hundred dollars, and against 
Anonvmous Autery twenty-five dollars. The Court re- 
served for the consideration of this Court, a point made 
in the cause under the provisions of the statute autho- 
rizing novel and difficult questions to be reserved, to wit: 
There was evidence before the jury shewing the pendency 
of «a civil action for the same assault and battery; the 
Court refused to charge the jury that this was in miuga- 
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tion of the fine, and instructed thdinre to take no notice of 
the pendency of the civil action.) 
This decision of the Court isfassigned as error. 


Perkins, Attorney General, for the State. 
Paxsons, for the defendants. 


JUDGE WHITE delivered the opinion of the Court, 


In England and in most of the States, the jury have no-« 
thiug to do in criminal cases but to pass on the guilt of 
the accused. The Courts are to pronounce the punish- 
ment annexed by law, and almost universally they have 
a discretion as to the extent of the imprisonment, or 
amount of fine. Where this is the case, it is considered 
both usual and legal for the Courts to hear mitigating 
cireumstances to qualify and direct the exercise of their 
discretion. If then, it be right for the Courts having 
this discretion, to hear all that might aid them in the pro- 
per use of it, I cannot conceive why juries, who in this 
State are confided with the same discretion, should be ex- 
cluded from the same privilege. It cannot be objected 
that they would not use and apply it with the same cor- 
rectness as the Court. Those who have given them this 
power thought otherwise, and we should not withhvid 
any thing necessary to its judicious exercise. The books 
in the States where this discretion is vested entirely with 
the Courts, of course contain decisions against the doc- 
trine of referring such evidence to the jury. But when 
they admit that their Courts should hear it, they in prin- 
ciple say, that if their juries had the discretion of the 
Courts, it would be proper for them to hear it likewise. 
Such evidence would throw no light on the issue of guilty 
or not guilty, with which alone the juries in other States 
are charged, and therefore it is then excluded from them, 
but had they there the assessment of the fine as here, a 
different practice would prevail. Again, one of the main 
objects of human punishment is the reformation of the 
accused, and it is always desirable to apportion the pun- 
ishment as nearly as practicable to the demerits of the 
offender. This I conceive is the very source of the dis- 
cretionatyspower spoken of, whether given to the Court 
or Jurys a, herefore, to prevent a jury entrusted with ‘his 


pos from hearing circumstances of mitigation which 
welll tend to the proper exercise of it, would be to de- 
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feat the object of the law itself in giving it. A man, for JANUARY 1828. 


example, of a general peaceable character, would not re- 
quire as severe animadversion by fine, as one of turbur 
lent deportment?», A jury then in this State, though he 
were clearlyiguilty, and the best character could not nor 
should not a¢quit him, should be permitted to hear of his 
correct deportmetit generally, that they might properly 
apportion his fine. So if hethad or was likely to suffer 
in another way, as the legal consequence of the same of- 
fence, I cannot perceive why the jury should not know 
and consider of that fact in ascertaining the portion of 
punishment necessary to be superadded to effect his ree 
formation. Surely a recovery, or the probability of a re- 
covery, ina civil suit for the same offence, must have 
some effect in reclaiming him; and if so, it ought to be 
taken intothe estimate. The case cited from 13 Johnson, 
certainly shews that such a recovery would be consider- 
ed by the Courts in that State, in the exercise of the same 
control over the fine which the juries have in this. In 
principle then, it goes far to sustain the doctrine conten- 
ded for, unless a greater difference could be shewn than 
has been between a jury and a court similarly situated. 
But it is said that though a recovery ina civil action 
might, yet that the pendency of such action ought not be 
given in evidence, because the result is not ascertained. 
This only shews that it would not be as satisfactory and 
certain evidence, but not that it should be entirely exclu- 
ded as worthless or dangerous. The jury who would 
try the State case, would generally pass on the same ev- 
idence that would be adduced in support of the civil ac- 
tion, and therefore could judge of the probable result of 
the latter. Again it is said, that the character of the case 
as acivil injury might often vary from its aspect asa 
breach of the public peace. This is true, buta jury after 
hearing the evidence, would, under the charge of the 
Judge, be competent to see it in all its bearings and as- 
pects. Admit however, that it might sometimes be dif- 
ficult to regulate evidence of this kiad so as to prevent 
abuses, it does not follow that it should thereupon be 
entirely excluded. Greater evils would probably result 
from a different practice, by making the admipistration 
of justice subservient to private revenge, and cOhverting 
punishment into oppression. We are then of opinion 
that the Judge on the Circuit erred in charging the jury 
51 ' 


401 


, aA 
The State 
Vv 


Autery &Autery 





yy 




















CASES DETERMINED@N THE 
‘ i) 


)% 
sanvary 1838. that they should not regard the pendency of the civil suit 
“ 7» | for the same assault, in assessing the’ fines of the defen- 
The Ste dants; that the judgement must therefore be reversed 
Autery &Autery. and the cause remanded for further trial, 
x 





Davis’ Executors v. CaTHEy. 


1, A security in abond for the appearance of an insolvent debtor to 
render his schedule, &e. undea the act of 1821, is not liable if the 
debtor does appear and obtain his discharge, although it be fraudu- 
le: tly obtained, provided the security be nota party to the fraud. 

2. Such defence may be pleaded to an action on the bond. 


Ransom Davis and Person Davis, executors of 
William Davis, deceased. sued out a writ in debt in the 
Circuit Court of Dallas county, against Samuel G. Nor- 
ris, Alexander Cathey, Filman Hitt, and Matthew 
M'Clellan, to recover on a bond made by them the Ist 
Jul¥, 1822, in-the penalty of $605, payable to Joseph 
Graham, sheriff of Dallas county, and by him assigned 
to the plaintiffs as executors ; with condition that, ** where- 
as the said Norris had been charged and taken in custody 
by said sheriff, on a ea. sa. issued against him and others 
‘at the suit of said William Davis; and had applied for 
the benefit of the insolvent laws to N. Sargent, Judge of 
the County Court of Dallas county, who had appointed 
the 15th July as the time for his appearance to render his 
schedule and take the insolvent oath as required and 
allowed by law. Now if said Norris shall personally 
appear before said Judge at the time and place aforesaid, 
and make surrender in such manner as is required by 
law of his property and effects, for the benefit of his 
creditors, then to be void, else in full force.” 

The writ was served on Cathey only, and declaration 
filed against him alone, alleging the judgement, charging 
in execution, bond and assignment thereof, \c. and as- 
signing for breach, that Norris had failed to give up the 

e sum of $300 in cash, which he had received of one 
Ezell, and also to surrender a certain horse worth $100, 
bought of said Ezell, likewise a quarter section of land, 

his property, of the value of $100, and that he did not 
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take the oath as required and prescribed by law, &c, JANUARY 1828, 


Cathey pleaded that * on the 15th July, 1822, Norris did 
appear before N. Sargent, the Judge, &c. at the proper 
time and place, when such proceedings were had_ before 
said Judge, that by his consideration and judgement, 
Norris was then and there disch: irged {rom imprisonment, 
and his person freed from arrest, as appears by the re- 
cord thereof remaining in Court, and the certificate of 
said N. Sargent under his seal, now here shewn ; which 
order and judgement remain in full force, not reveised 
or set aside,” &c. The plaintiffs demurred generally to 
the plea, and also speci: Ally for cause. 1st Thata per- 
formance of the condition of the bond is not alleged. 
2d That the plea does not allege that Norris rendered a 
schedule of his property, or that he gave it up for the 
benefit of his creditors. The Court at October term, 
1825, overruled the demurrer and gave judgement for 
the defendant, from which judgement the plaintiffs ap- 
pealed to this Court, and assign for error that the de- 
murref was overruled, whereas judgement should be 
given thereon for the plaintiffs. 
H.4G. Perry, for the plaintiffs. 


Hitcucock, for the defendant. 


JUDGE WHITE delivered the opinion of the Court, 

WHETHER we apply this demurrer to the plea or carry 
it back to the declaration, it is obvious that the point pre- 
sented for our consideration is simply this, whether the 
fraudulent act of the debtor in not rendering a true 
schedule of his property to the Judge, before whom he 
took the oath of insolvency, tr obtained a discharge 
under the provisions of the act of 1821, “can subject his 
security to suit upon the bond, when the latter had no 
agency in the fraud? On the part of the plaintiff, it is 
urged that the security binds himself in such a case, not 
merely for the formal appearance and rendering of a 
schedule by the debtor, but for the honesty of his princi- 
ple in the transaction ; and consequently, if the debtor by 
fraud obtains a discharge, the security is, notwithstanding 
such discharge, liable upon his bond. On thegcontrary, 
it is contended that the discharge being the act of a 
Court of competent jurisdiction, it remains, while unre- 
versed, valid so as to acquit the security from liability 
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JANUARY 1828. on the bond, unless he colluded with the debtor in pro. 


curing the fraudulent discharge. In support of this last 
position, the case of Sims and Wire against Slacum ° 

has been relied on. That case was this: Sims as princi- 
pal, and Wire as security, were bound to Slacum in a 
prison bound bond, taken under the laws of Virginia; 
the condition of which was, that Sims, the debtor, should 
keep within certain limits until discharged by due course 
of law. Sims was discharged by the proper authority, 
and went at large. A suit was instituted on this bond, 
and upon the defendants pleading this discharge, the 
plaintiff in the inferior court offered evidence tending to 
prove that it was obtained by several acts of fraud on the 
part of the debtor. That Court upon this evidence charg- 
ed the jury in effect, that those fraudulent acts on the 
part of the debtor would invalidate the discharge and 
render it unavailing as a defence to the suit. A judge- 
ment was accordingly rendered for the plaintiff, and the 
case presenting this aspect taken to the Supreme Court 
of the United States. It was there determined that such 
a discharge, though obtained by fraud, was a discharge 
in due.course of taw, and absolved the security from 
liability on the bond, unless he colluded with the debtor 
in the fraud; that an act, which was the result of a 
judgement of a Court of competent jurisdiction, was 
valid, though obtained by fraud, as to the rights of third 
persons who had not co-operated in the fraud. All this 
is admitted, but it is urged that the present case is so 
evidently dissimilar to that in Cranch, that the principles 
of the one do not apply to the other. 

Upon examination of the Digest, it will be fourfd that 
our statutes, previous to the one under which this bond 
was taken, resemble in every material respect the law of 
Virginia, upon the construction of which the decision 
just cited was rendered. Here, asin Virginia, the prison 
rules were allowed to unfortunate debtors, upon giving 
bond to keep within the same until discharged by due 
course of law. And the latter part of the thirteenth 
section of the act of 1807, provides expressly that such 
prisoners shall be entitled to the benefits of that act. 
These benefits are, as appears from the preceding part 
of the sane section, the privilege of obtaining a dis- 
charge by rendering in upon oath a schedule of all their 
property for the benefit of their creditors. Then, accord- 








= 3 8s @ 


yo =m ef TD 


—_— "2 oe 








SUPREME COURT OF ALABAMA. 


405 


ing to the case cited, if a prisoner were by fraud to con- JANUARY 1828. 


ceal a portion of his property, and yet effect his dis- 
charge by a false schedule and oath, this discharge would, 
beyond all doubt, be a bar to an action on the prison 
bound bond against his security, unless the latter had an 
agency in procuring it; because it would bea discharge, 
though faudulently obtained, in due course of law. It 
only remains to see whether the act of 1821 and this 
bond taken under it, are freed from the operation of the 
principles which control the construction of our previous 
statutes, made for the benefit of insolvent debtors, and of 
which the last actis merely amendatory. To this end, it 
will be proper to advert to some other principles than 
those already mentioned, settled in the case from Cranch. 
There it was laid down that, in construing bonds given by 
virtue of statutes made for the benefit of insolvent debtors, 
we mustnever lose sight of the intention of the acts them- 
selves. Furthermore it was held, that the intention of all 
these statutes is not to zmcrease the securities or enlarge the 
rights of the creditor, but to promote the benefit of the 
debtor, by indulging him in the enjoyment of his liberty 
as far as compatible with the previous claims of his cre- 
ditor. *The principle applies with all its meaning to the 
act of 1821; inasmuch as that act contemplates and al- 
lows the entire freedom from arrest of the debtor, if he 
will, give a bond with security, to appear at a time and 
place specified, and surrender upon oath, as required by 
the then existing laws, a schedule of his property for the 
benefit of his creditors. This law then, tested by this 
principle, will be seen to mean nothing more than those 
which it professes to amend, except a further exemption 
of the debtor from imprisonment. It creates no new se- 
curity for the creditor. The other statutes permitted the 


_ creditor to confine the body of his debtor within the 


bounds, upon security, till he should discharge himself by 
a surrender of all his property upon oath, This allows 
the same, unless he will give bond and security to surren- 
der in like manner. In both cases the law expects a true 
and honest schedule, and to effect this, the solemn obli- 
gations of an oath are required. But it is granted that 
if a debtor within prison rules obtains his discharge by 
a false schedule, or other fraudulent means, his security 
is not liable to the creditor. Why then should he not, in 
a case like the present, be exempted? The discharge is 
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JANUARY 1828. ag much_the act of a competent authority in the one case 
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as in the other, andtherefore should operate alike to his 
: oe o. *e . 

benefit im each case, tf he has not joined in the fraud. 

This view of the subject is strengthened by the fact 
that the statute requires notice to be given to the credi- 
tors of the time and place of procuring the discharge. 
Such a prdévision in «ffect makes them parties to the ques- 
tion of discharge, and has no meaning unless it is intend- 
ed to arm them with the privilege of examining and 
questioning the correctness of the schedule. It is also 
more rational to confide this matter to the creditors than 
the security, because they are presumed to know more 
about the property of their debtor with whom they have 
debts and made contracts, and to be more interested in 
an honest surrender of it, than the security can be. A dif- 
ferenv doctrine too would result in this, that the smallest 
degree of dishonesty on the part of a debtor in ren- 
dering his schedule, would subject an innocent seeurity 
to the payment of the whole debt. Such liability once 
established and known, would prevent all but the most in- 
cautious from subjecting themselves to it; and the inevi- 
table consequence would be, that this law, intended to 
favor and enlarge human liberty, and not to give hew se- 
curities to creditors, would be mainly if not entirely de- 
feated in its benevolent purposes. I am then of opinion, 
that a discharge of the debtor under the provisions of the 
act of 1821, though fraudulently obtained by him, but 
without the collusion of his security. exempts the latter 
from liability upon his bond, and may therefore be plead- 
ed in bar to such an action as the present. And in this 
opinion the Court are unanimous. 

Jupces Crensuaw and Perry not sitting. 
Judgement affirmed. 
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Payne v. MARTIN. 


1g A motion to dismiss for want of a sufficient appeal or certiorari bond 
must be mad- at the return term, else it is too late to make the ob- 
gection. 

2. And if cause dismissed on that ground after the return term, it is 
error. 

3. If no bond be filed however, dismissal may be claimed-at any time. 

4. ‘where there are two successive writs of certiorari, the susing out 
of the second one is a waiver of errorin the d«cisian on the first, 

5+ faa complaint of unlawful detainer the possessory title of the 
plaintiff was good, but devectively described; held good after ver- 
dict. 

6. Inarecord of unlawful detainer, the justice is not required to state 
all the evidence given, but only such as is objected to And the 
proper proof will be presumed to have been made to support the 
verdict, unless the contrary be shewn 

7. Vhe complaint was for an unlawful detainer, verdict guilty. The 
Mmagigirate enters judgement for a forcible and unlawful detaincr; the 
word forci le is sur, tusige and no error. 

8. The Circuit Court dismissed the cause improperly for want ofa 
bond, instead of trying on the record, and.affrming tie judgement 
of the justice. Judgement of the “ircuit Court here reversed and 
rendered at costs of the defendaat in error. 

Tuts was a case of unlawful detainer, where a verdict 
and judgeinent had been rendered: before a justice of the 
peace in Franklin county, in favor of G. W. Martin, 
against Gavin Payne. 

Payne petitioned for a certiorari, alleging ‘hat in Feb- 
ruary, 1823, he built a house on @quarter section of land, 
originally pugehased by Martin, but which previously to 
that time had been relinquished by Martin, and had re- 
verted to the United States; that there were thirty or 
forty.acres of cleared land at the time of his building 
said house, cultivated by James M‘Donald; that the crop 
of said M* Donald being removed off, he, said Payne, be- 
ing the occupant, took possession of the field, as none 
had a better right than he, the occupant in possession, the 
title being in the government, &c. that he was sued by 
Martin, &c.and a verdict was obtained against him, &c. 
and that he does not hold under said Martin, but in. his 
own right, agebest entitled thereto, being in actual pos- 
session, when no one has any title or‘right to the land, 
&c. A certiorari was ordered and issued, to which the 
justice of the peace returned the proceedings had beiore 

him. 
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The original oo which was made 16th Feb- 
ruary, 1824, by Ay*Winston, agent of Martin, states, 
“that Payne was in possession of forty acres of im- 
proved land, in a quarter section (described by numbers) 
known as Martin’s settlement, or the place which G. W. 
Martin ie for a term of years; that said Payne, who 
was a tenant thereof for the last year, ‘ending the ist of 
January, 1824, wilfully withholds the possession, although 
demand was made and notice given according to law,” 
&c. Onthis complaint asummons was issued and a jury 
€mpannelled to try the issue on the plea of not guilty. 
The magistrate’s return proceeds to state that Winston 
produced a notice, to wit: ‘* Mr Gavin Payne, Sir,—take 
notice that I hereby make demand of the possession of 
forty acres of improved land, which you wilfully hold 
over the possession of, which said premises I am entitled 
to. G.W-. Martin, by his agent A. Winston, 10th Feb- 
ruary, 1824.” The jury having been sworn, the follow- 
ing witnesses were introduced and sworn :—James 
M‘Donald on oath says, he rented the land of Col. Win- 
ston, as agent of. G. W. Martin, and settled with him as 
the agent; that he gave Payne permission to build on the 
land as a favor, and that he permitted him to cultivate a 
small part of the field as a garden spot.. Cross exa- 
mined, says, he presumes Payne built on the outside of 
the field. John Lewis sworn: Payne told him that he 
had applied to Col. Winston to rent the land, but as Col. 
Winston did not see preper to let him have it, he intend- 
ed to keep it. Anth@my Winston being sworn, says, 
that Payne applied to rent ther the land indispute. He 
reserved the house on the land in dispute for Payne. 
Payne also applied to Col. Winston to get off with Mr 
‘Lewis, and that he would pay him rent. The foregoing 
testimony was admitted by the justice, believing it to be 
legal. A paper was produced by Winston with the name 
of Payne at the bottom, dated 10th January, 1824, where- 
by he promised to pay G. W. Martin one dollar per acre 
for thirty-three acres of land, by the Christmas next fol- 
lowing. The defendant offered to prove that the plain- 
tiff had relinquished to the United States, the land in 
question ; which evidence was'rejected by the justice, on 
the ground that it was not competent to inquire into the 
estate or merit of the title. The evidence being closed, 
the jury found the defendant guilty, amd the justice en- 
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tered judgement against Payne for a forcible and unlaw- JANUARY1828, 


ful detainer, and awarded a writ of festitution. This was 
substantially the return of the justice as certified by him, 

At April term, 1824, of the Circuit Court*of Franklin 
county, on motion of the plaintiff,: Martin, and on inspec- 

“tion.of the record and proceedings, the certiorari was dis- 
tiissed at the costs of the appellant, and a procedendo is- 
sued to the justice. r 

During the same term, a second certzorari, under a new 
petition, was awarded, and in July, anew bond was ex- 
ecuted and the certiorari issued. The justice at the fall 
term, 1824, made the same return as he had before made. 
At the September term, 1825, the Circuit Court dismissed 
the second certiorari? on the motion ot Martin, for want 
of a proper and sufficient bond, awarded a procedendo, 
and gave judgement for costs against Payne. * 

Payne now prosecutes his writ of error in this Court, 
and assigns for causes of reversal, that the certiorari was 
wrongfully dismissed, and after a term had elapsed after 
its return, and the procedendo was improperly awarded ; that 
the complaint is vague and uncertain as to ¢it/e, kind of 
estate held by complainant, or identity of the property or 
its locality ; that the issue tried was not made on the sub- 
ject matter of the complaint ; that the verdict is vague and 
uncertain and not founded on the proof, and that there 
was not sufficient evidence to support the verdict; that 
it did not appear that the jury were sworn according 
to statute; that the evidence offered by the defendant 
was improperly rejected, and that there was no proof of 
the service of the notice to quit. 

Martin, for the plaintiff in error. 

Kerry and Hutcuinson, for. the defendant. 


JUDGE SAFFOLD delivered the opinion of the 
Court. 

Turis was a complaint of an unlawful detainer on which 
the defendant in error, who was the original plaintiff, ob- 
tained a verdict and judgement before the magistrate for 
the premises in dispute. The plaintiff in error obtained 
on said judgement two successive certioraries to the Cir- 
cuit Court, both of which were on motion of the adverse 
party dismissed. The question as to the legallity of the 
first dismissal must be considered as having been waived 
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JANUARY 1828. from the circum e of the party having pe out the 
wr «second certiorari, attempted further to litig 


merits on the new writ. 

It is assigned for error among other causes, that the 
Circuit Court dismissed the second certzorari, for th 
want of a‘sufficient bond to prosecute the same and 
awarded @procedenio to the justice. 

This mic was made at the second term of the Cr. 
cuit Court after the return of the certiorari; a bond had 
been given, such it is presumed as was required by the 
clerk, the fiat of the Judge not having prescribed the 
form, but directed bond and: security to be given as re- 
quited by law. The law has not in such cases prescribed 
the form or substance of the bond, or expressly directed 
that any should be required. It has however, been the 
long established practice of our Courts, to require bond 
and security as a condition on which the certiorarz is to 
issue, Wheneverifrom the nature of the controversy, it is 
necessaryain the opinion of the Judge, to the security of 
the adverse party, and the statute * has recognized the va- 
lidity of such bonds, as well as those given on appeals 
from judgements of magistrates, by providing that in 
either case, in the event of affirmance, judgement shall 
be entered against the security as well as the principal. 

But by former decisions of this Court, with which we 
entertain no dissatisfaction, it is held in cases where bonds 
with security are required, if the party fail or refuse to 
give any, advantage may be taken thereof at any time be- 
fore trial; but where tind has been given, if it be found 
defective or insufficient, as the fault is presumed to be 
with the officer taking it, exceptions can only be taken at 
the return term, and then the party shall be at liberty, if 
he choose, to give a new bond in the appellate court, 
Here, inasmuch as no exceptions were taken at the first 
term, there is conceived to have been error in dismissing 
the certiorart.at the subsequent term, on the ground of 
insufficiency Of the bond. 

Inasmuch as the judgement of the Circuit Court for the 
error aforesaid must be reversed, it becomes necessary to 
inquire what judgement should have been rendered in 
the Court below on the record before it, and for this 
Court now to render the same.) 

It is also assigned for error that the original complaint 
is vague and uncertain as to the title oF. ind of estate 
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held by the complainant. The complaint charges that 
Martin held the premises for a term of years, and that 
Payne was tenant thereof for the year 1823, and contin- 
ued to hold over. To which, on the general issue, the 
jury found the defendant guilty. The statute requires 
that the complainant shall specify his estate in the pre- 
mises. This compliant is conceived to have been rather 
indefinite in this respect, but it admits of no 6ther inter- 
pretation, than a vague or imperfect description of a ten- 
ancy held by Martin for a term of years, by him let to 
Payne for one year, and by the latter held over. This 
was a good possessory title defectively described, and 
though a verdict cannot cure a defective title, it has the 
effect to aid and cure a defective description of a good 
title, and such is the case in the present instance. 

Further assignments embrace the exceptions that the 
justice rejected evidence, that the land had been relin- 
quished to the government; that no notice to the defen- 
dant below to quit the premises was in evidence; that the 
jury were not sufficiently sworn, and that the verdict is 
insufficient. 

To all these it is conceived a sufficient answer, that the 
right of property was not in contest; that relinquish- 
ment to the United States would not deprive the former 
occupant of the right to possession against his lessee, 
who might holdover. Notice to quit must be presumed 
to have been proven, as it is matter of evidence, and the 
contrary isnot shewn. To determine the sufficiency and 
credibility of evidence is the proWince of the jury. The 
justice was not required by law to record and certify all 
the evidence, but only the admission of such as was ob- 
jected toy and the rejection of evidence offered, with the 
‘reasons of such admission or rejection. “ 

The verdict finds the defendant guilty generally, which 
“must be intended as charged, of an unlawful detainer, on 
which the magistrate gave judgement, as in case of for- 
cible and unlawful detainer. ‘The additiomef forcible in 
the judgement, was unauthorized by the complaint or 
verdict; it could in no respect vary the legal. effect of the 
conviction, and must therefore be rejected as surplusage. 

Hence, it results that the judgement of the justice 
should have been affirmed in the Circuit Court, and the 
law demands of this Court the same judgement. But it 
cannot be admitted that the judgement of dismissal was 
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JANUARY 182. proper and legal, ‘and that its deficiency is in the form 
ane y ‘only. The party was entitled to a hearing on the merits 
td ) 


¥. 
Martin. 
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as presented by the record; this was refused him in the 
Circuit Court, and a dismissal entered, which left the 
conviction to rest alone on the judgement of the justice. 
The unanimous opinion of this Court is, that the 
judgemenitip£ the Circuit Court be reversed: that the 
judgement Of the justice be affirmed, and that the same be 
certified to the Circuit Court, in order that a new proceden- 
do may be by that Court awarded to the magistrate, and 
that the plaintiff in error be allowed his costs in this Court, 
Judgement reversed and tendered. 


Nore. See Minor’s Ala. Rep. 98, 131, ante 26, 36, 


Tuomas v. Brown. 


1. A plea appearing in the record, proper in form and substance, and 
regularly filed, must be disposed of legally. 

2. A judgement taken for want.of a plea, when one appears on the 
record, igerror, notwithstanding it recites that the defendant saith 
nothing im bar, &c. 


Tuts was an action of assumpsit, brought by Morgan 
G. Brown against Johm Thomas in Perry Circuit Court, 
on a promissory noté. The declaration is entitled of 
November term, 1826, and in the record, in its profer 
place, and entitled of the same term, is a plea of nonas- 
sumpsit, filed by the defendant. At the April term 1827, 
the minutes shew the following entry: “This day came 
the parties by their attorneys, and the defendant having 
failed to file his plea, saying nothing in bar or preclusion 
of the plaintiff’s action,” &c. concluding with a judge- 
ment by default final against the defendant. 

The errors assigned by Thomas in this Court are, 
that judgement by default should not have been rendered 
when there was a good plea in bar, filed in due time ; and 
that judgement was rendered without the intervention of 
a jury. : 

Barton and Stewart, for the plaintiff in error. 
Gorpown, for the defendant. 
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By JUDGE WHITE. 


TuE propriety of rendering judgement without the in- 
tervention of a jury, will depend on the correctness of 
entering the judgement by default; of course it will be 
only necessary to notice the first error assigned. 

The action was assumpsit, founded on @ promissory 
note. Atthe return term the declaration was filed ard 
the defendant at the same tume, as the record shews, ap- 
‘peared and plead the general issue. At the next Court, 
judgement final by default was rendered, whilst the plea 
© of the defendant remained undisposed of. It will be 
conceded that the plea filed was the proper plea to the 
gaction, and the one of all others best adapted to the ad- 
mission of evidence for full defence. It is€qually clear 
that the defendant had a right to plead it. if he hada 
right to make his defence ; and having plead it, the Court 
had no power to treat it as a nullity, by entering judge- 
ment by default, until it was withdrawn by the act of the 
party himself. Then there is no possible way of sus- 
taining the judgement of the Circuit Court, but by say- 
ing that the statementin the judgement by default, that 
there was no defence made, must be taken as true, when 
the record shews that the plea of the general issue had 
been plead and continued on file. There is ‘a maniiest 
contradiction in the very judgement now complamed of 

as erroneous, of the fact appearing which makes it erro- 
neous. How can the judgement by its own verbage, he 
sustained against the real state of, the pleadings shewn by 
the record? or how can we for the purposes ot this ques- 
tion, presume that which is directly contradicted by the 
record? The language of the judgement by default, shews 
nothing more than what is usual, and what all must ad- 
mit was necessary to authorize its rendition. But to give 
it effect, and take it for granted that it states the truth, 
notwithstanding the contrary appears, would be virtually 
saying that a Judge might render sucha judgement, 
though the defendant had plead, and thereby deprive him 
of his undisputed right of defending the action. For 
surely the law contemplates nothing more than that he 
should file his plea in time to secure his right of defence, 
and it cannot be necessary that it should appear of record 
that he claimed a trial by jury and the privilege of de- 
fending himself by formal application to the Court, and 
a bill of exceptions overruling such application. This 





AIS 


JANUARY 1828, 


et i 
Thomas 
v 


Brown, 





414 


T 
v. 
Brown. 





7 ‘ 


>. 


CASES DETERMINED IN THE 


* 


, resort is never made but to put that upon the record 
wv which would not otherwise appear, and which it is neces- 


sary should appear. But the plaintiff generally, and 
more especially in assumpsit when the general issue is 
plead, is bound to submit his case to a jury, and support 
it by shewiagya complete cause of action before the de- 
fendant ‘is required to introduce any evidence or make 
any defence, but file his plea. The fact then of his having 


claimed his defence must be presumed, and does suffi- , 


ciently appear from his havingdone all which the law res 
quired to entitle him to it. I am then of opinion that 
the Court below erred in rendering judgement by de- 
fault when there was a plea filed in due time, and which 


had not beenywithdrawn. I should not have thought it ™ 


necessary to have said half so much on a point so plain to 
my own mind, but for the fact that one of the members 
of this Court for whose opinion I entertain the highest 
respect, does not concur. A majority think that the 
judgement must be reversed, and the case remanded. 


By JUDGE SAFFOLD. 


Inasmuc# as the record states that the defendant failed 
to plead, whereupon judgement was given by default, 
I think. it is to be presumed, notwithstanding the plea of 
non assumpsit now appears on the record, that at the 
trial, either no_ plea was found in the file, or if any, the 
defendant having no detence, waived it, rather than go to 
the jury, and that the clerk omitted to notice the fact. 
This conclusion allows as high credit to the record as the 
assumption that the plea was in at the proper time, when 
the judgement of the Court declares it was not; the date 
of the plea cannot be regarded as evidence of the time of 
filing it, as the practice is to date all declarations and 
pleas as of the return term, no matter when filed. There 
is no shewing that the plea was in at the trial. Did it 
appear by a bill of exceptions or otherwise, that at the 
trial the defendant claimed a jury trial, or any advantage 
from his plea, and no legal disposition of it was shewn, 
then I should think the defect available; but as we cannot 
presume that the Court refused him the benefit of any 
plea that had been properly filed without evidence of the 
fact, I should incline to a different opinion. 

When too, it is observed that the transcript of the re- 
cord was not filed within the three days allowed by law, 
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and for the want of which, the defendant in error obtain- JANUARY HS, 
ed an affirmance of his judgement on certificate, the plain- eis 






tiffis only @peitled to a reinstatement of the cause, and a _ 
hearing i iscretion of the Court under a relaxation 3” 
of the rule OF practice. By a decision. of the last term, & 


M‘Donald against Elliott, it was ruled that this indul- 
gence would not be allowed, to effect a geVersal on tech- 
nical exceptions, but only in points of law affecting the 
justice of the case. I therefore think the judgement 
should be re-affirmed. 

Judgement reversed and remanded. 






Nore. The case was affirmed on certificate, the record not having 


P filed in due time, but on a shewing made, the cause had been 
instated. 





Pore, Administrator, v. Robinson. 


. <issumpsit is a proper action to recover for goods delivered to be 
sold and accounted for in New-York currency, as well as account. 
A recovery on such cause of action may be had on a common count. 
. The Court charg d the jury, that if they believed the evidence 
offered by the plaintiff, it sustained his declaration; such charge 
was a proper one. 
4, In assumpsit against the intestate, and his administrator made a 
party during the pendency of the action, judgement generally 
against defendant, is error; it should be de Lenis testatoris. 


~ 


62 a9 


JosePH Rostinson brought an action against John Van 
Steinburg, in the Circuit Court of Dallas county. The 
writ was to answer in a plea of trespass on the case; the 
declaration contained only one count, and recited in sub- 
stance, that in consideration that the plaintiff had at the 
the special instance of the defendant, delivered goods to 
him of the value of five hundred dollars to be sold and 
disposed of by the defendant for the plaintiff, that he un- 
dertook to render a just and reasonable account of said 
goods to the plaintiff, when requested ; and although the 
defendant had received said goods for said purpose, yet 
that he hath not rendered any account thereof, &c. with 
a special request, &c. and that defendant wholly fails so 
to do, to the damage of the plaintiff $1,000, &c. The 
defendant pleaded the general issue. The death of the 
defendant being suggested, a scire facias issued to A. 
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Moanyun. Pope, as his administrator, whigh’ was executed, and at 
wr  «=Occober term, 1825, a verdict was found.for the»plaintiff 


Pope 


v. 


Revinson, 


6 


for $308 10, and a yeneral judgement red there- 
on aginst the defendant. 

By a bill of exceptions, sealed at the » it appears 
that the d ‘of one Davis was read by the plaintiff, 


who stated $ix or seven years previous, the defen- 







dant called*wpon the witness in New-York, concerning a 


parcel of watches which thedefendant was about to take’ 
from the witness to dispose @f for him. The understantie 
ing was this, that the watches were to be delivered to. th 
defendant at certain marked prices, he was going to N 
Orleans, and was to sell them, but not below those priegs 
and when he returned, or within a reasonable time, : 
was to account mm New-York currency for said watches, 
at those prices, ‘or return such as were not sold; that a 
controversy arose about a receipt which deponent re- 
quested, and which*Steinburg refused to give; when he 
said, that he had got of the plaintiff, Robinson, six or se- 
ven hundred dollars worth of clocks on the game terms, 
and that he had given no receipt, and would not give 
any. The watches were then delivered without receipt. 
On cross examination, he said he did not know how many 
clocks were delivered, or the specific terms, except as 
above. A demand of the clocks was proved before suit 
was brought. The Court charged the jury, that if they 
believed this evidence, in the opinion of the Court it sup- 
ported the declaration ; to whicii the defendant excepted. 

The errors assigned here by Pope are, 1st That the 
Court erred in the charge as stated in the bill of excep- 
tions. 2d That the declaration contained no cause of 
action. 3d That judgement was rendered against the 
defendant generally, when it should have been de bonis 
testatoris. ; 

H. G. Perry, for the plaintiff in error, cited 1 Chitty’s 
Pleadings 295, 302, 304. Ante. p. 12. 

Hitcucock, for the defendant. 








By JUDGE WHITE. 

Tue first error relied on is, that the action is account, 
and not assumpsit; and hence that the judgement should 
have been not for the damages, but that the defendant 
should account; and that auditors. should in the first in- 
stance have been appointed to take an account between 
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the parties preparatory t@/final judgement. The fécessity sae 
of such an interlocutory order evidently depends upon “Y™ 
the correctnéss of the first position assumed, that the tg 
action is not assumpsit, butan action of account. Gitty * 
in his 1st volume on Pleadings, “lays down this princi- « Page 92. 
ple: that the action of assumpsit will lie against a bailee 
for neglect or other breach of duty ; and By reference to, 
the 2d volume of the same work, made by the author ™ 
himself, ° the form of a a. against an agent Or 5 Page i6s. 
auctioneer for not duly acc@tinting for goods delivered 

Pte him to sell, is to be found. This form is in assumpsit, 
and the very one pursued in the declaration before us. 
Without then further reference to authority, it is apparent 

at this first position is not sustainable. The next ob- 
jection taken byfthe plaintiff in error is, that the proof 
shews there was a spetial contract between Robinson and ® 
Steinburg, that the latter should receive from the former 
anumber of clocks, to sell at New-Orleans at certain 
prices, and within a reasonable time after the sale thereof, 
account with Robinson in New-York currency. This, it. 
is urged, is a special contract which should have been de- 
clared on, and could not, by the rules of law, have been 
given in evidence under the common count, which is the 
only one in plaintiff's declaration. The case of Haynes 
against Woods,° decided by this Court last winter, is re- ¢ Ante page 12 
lied on to support this position. By reference to that case, 
it will be seen that the reason why it was then said that 
the contract was too special to go in evidence under the 
general counts was this: that it was a contract payable 
in d0ard; and therefore was embraced by the principle of 
those cases which hold, that when a contract is payable 
in property or in some other special mode, differing from 
money, it is special, and whilst subsisting, must be de- 
clared on as such. The contract, however, in the present 
case is not of this character; for it is payable in New- 
York currency, which means money. This second ob- 
jection then can avail nothing. 

Thirdly, it is objected that the Court erred in charging 
the jury, that if they believed the evidence adduced, it 
supported the plaintiff’s declaration. The facts proven, 
as appears from the bill of exceptions, were, that some 
years before, Robinson delivered to Steinburg six or se- 
ven hundred dollars worth of clocks, with a promise on 
the part of Steiaburg to sell the same and account with 

53 
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JANUARY 1038. Robinéén within a_reasonable#time after such sale, in 

9 ‘ Pope - New-York currency. It was further admitted, that. on 

v. the trial Robinson proved he ‘had dema the clocks 
» of the then defendant, before’ the bringing OF the action. 
This wasjthe evidence on whith the charge was given 

which is*haw objected to. Here was proof of the deli- 

. ervsry of the g6ods to Steinburg to sell, with an express 
promise onthe part of thebailee, to account after the sale 

within a reasonable —- a failure to account for 

many years. Then, accord™g tothe authorities already 

cited from Chitty, he was an. auctioneer or agent, who" 
had received goods to sell, with a promise to account, © 

which he had not done; and was liable in this form of 
action, and under just such a declaration as this. In Bul® 

ler’s Nisi Priu® 147-8, there is a case "€ited where the 

* ’ plaintiff declared in assumpsit, thathe had delivered goods 
to the defendant, grich he promised to dispose of (as in 

this case) and give the plaintiff an account. The ques- 

tion arose on demurrer to a plea in abatement, whether 

~» the action should not have been account, an@dmot assump- 

sit. The Court adjudged that there being an express pro- 

mise to account, assumpsit would lie as well as account. 
° The facts in this case are the same with those in the one 
from Buller. This action then, according to that autho- 

rity, was properly commenced ; and the Court were right 

. in charging the jury if they believed the evidence, that 
the plaintiff’s declaration was sustained. They did not 

. say that the facts were proved, or that the jury must be- 
lieve and find them. All this they properly left to the 

jury, and merely charged them as to the legal result of 

a the facts if believed. This it was their province and 

* duty to do, and this we think they did agreeably to law. 

The judgement below then, would be affirmed but for 

the last error assigned ; which is, that it was rendered de 

bonis propriis when it should have been de bonis testatoris. 

For this, the judgement must be reversed and rendered. 


Jupce TAYLor not sitting. 





ss 














SUPREME COURT OF ALABAMA, e #419 


- 


9 &. . JANUARY 1828, 
i iA 


ae 


Jones ve. J.& W. Park. 


1. A vendor having sold a slave totwo different purchasers, is a 
competent witness in an action between them for title to the slave, 
his interest being equally balanced. 

2 YVhough one party be indemnified by the vendor) he is stil! a com- 
petent witness; the objection goes to his credit y 

3. Ina suit between the two purchasers for the slave, an ind ity 
given to one, after his purchase the vendor, is not relevant tes- 
timony, and is therefore inadmissible. 


Tuts was an action of detifue fora negro, brought on 
the 1st October, 1824, by J. and W. Park, as copartners, 
hgainst Jesse Jones, dm the Circuit Court of Franklin 
county. The géneral issue was pleaded, @nd at the Octo- 
ber term, 1826, a verdict was found for the plaintiffs for@® 
the negro, or $500. his value, and $150 damages for de- 
tention. By a bill of exceptions take by the defendant, , 
it appears tlrat the negro belonged originally to one James 
M‘Culloch.gg The plaintiffs gave in evidence a covenant » 
of hiring made bv said M‘Culloch to the plaintiffs, i in 
Knoxville, Tennessee, where the parties resided, whereby 
he promised to pay them five dollars per month for the 
hire of the negro, and to deliver him up to them on de- 
mand. They also proved the identity of the slave, 
value, demand and refusal, &c. and closed their case. 
The defendant then proved that on the 9th of March, 
1821, said M‘Culloch, in Tennessee, made a deed of trust 
for four negroes, the one in controversy being one of 
them, to one W. Mynatt as trustee, to secure the pay- 
ment of a note for $1336 45, of the same date, due by 
M‘Culloch to J. and W. Park, payable six months after a 
date. By this deed, M‘Culloch was to remain in posses- 
sion of the negroes till.default was made in the payment 
of the note. On the 11th June, 1822, the trustee, by the 
instructions of M‘Culloch, sold the four slaves absolutely 
to J. and W. Park for $1200, which sum was credited 
on the note. He also proved that after the contract of 
hiring, M‘Culloch moved to this State with the negro, 
and had him here in possession about twelve months, 
when he sold him to Jones, the defendant. The defen- 
dant offered to introduce as a witness on his part, M*Cul- 
loch, the same person who had hired the negro and sold 
him toJones. The plaintiffs objected to his competency, 
which objection the Court sustained. The plaintiils then 
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JANUARY 4628, a rBbiitting testimony, tayshew that Jones had né- 
—— tice of the plaintiffs’ claim, and that he was indemnified, 
- acertain conditional bill of sale of furniture, &c. for the 
1. & W. Park, sum of $310, dated 14th May, 1824, the condition of 
which was, that whereas M‘ Culloch had sold thé negro 
to Jonés,and the title appeared to be in doubt, if said 
MCulloch should secure to Jones a good legal and equi- 
He title to the, negro, then to be void, but should he 
secure the title, and said negro be recovered by 
ue course of law from Jomes, then to be in full force ; 
whiek though objected to, the Court permitted to be read. 
The errors assigned by J®@nes, who brought the cause 
‘4 here, are, that the Court improperly rejected M‘Culloch 
as a witness for him, and that the conditional bill of sale 
of the furnitug was suffered on read to the jury as 
cvidence. 

Keviy, HutcHinson and Marni, for the plaintiff in 
error, contended that M‘Culloch, the vendor of the pro- 
perty; was competent to testify. As his interest was 
balanced, it made no difference to him to which party he 

@ 1 Phillips’ as bound for the value of the rope And that 
a. hether Jones had acquired any indemnity or not from 
M‘Culloch was not material to the issue, and could not 
make his title better nor worse ; it was, therefore, irrele- 
vant and inadmissible. 
Hopkins, for the defendants. 







By JUDGE GAYLE. 


In the argument it was contended, that the defendant 

below had no right tu have M‘Culloch sworn as a witness, 

* without stating the particular facts intended to be proved 
*% by him; for he was incompetent to prove some facts that 
were involved in the investigation, such as went to es- 

tablish the validity or nullity of his own deed of sale. It 

seems to the Court, that the true question before the 

Court below was, whether M‘Culloch’s interest was so 

equally balanced between the parties as to remove the 
temptation to perjury, which the law presumes to exist 

whenever the witness is directly interested in the event 

of the suit. He had sold the slave to both plaintiffs and 

defendant, and was accountable to whichever might fail 

in the suit. No reasoncan be discovered why the ob- 

jection could not as well be made by the one as the other 

of the parties. There was no legal inducement for the 

witness to incline to either side; and the entire equipoise 
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of interest rendered him.as competent as if he had been a JANUARY 1828. 
stranger to the suit. It is said, however, that theindem- ““v™ 
nity given to Jones, destroyed the indifference he might bo 
otherwise have felt, and made him directly interested in 
the success of the defendant below. The record sh:-ws 
that when the witness was offered, the indemnity was not 
known to the Court, and he must have been rejected 
without any reference to the objection it might have in-P 
terposed. And even after the said indemnity was given 

in evidence, it does not appear that the said witness was 

offered. But if this could have weighed any thing on the 

mind of the Court, or if it had been insisted on as an 
objection to the witness, it was only a circumstance af- 

fecting his credit, and did not render him at all incompe- 

tent. He was left equally liable to both parties and to 

the same extent, though Jones might have enforced pay- 

ment by means of the indemnity sooner than could have % 
been done by the Parks. | 

As to the other assignment of error, that the deed of 

indemnitywas improperly admitted in evidence, the 

Court are Of opinion that it was not pertinent to the issuey¢ 

and could have had no tendency to prove any fact mate- 

rial in the cause. It could not shew that Jones had no- 

tice of the Parks’ title, for it was given long after M‘Cul- 

loch moved to this State, and after he had sold the slave 

to Jones. The only effect it could have had was to in- 

fluence the jury to find in favor of the plaintiffs, on ac- 

count of their. want of a similar indemnity, which was 

wholly immaterial to the issue between the parties. 

Jupce WuiTE not sitting. 


v. 
J. & W. Park. 


Reversed and remanded. * 





Biair v. CLEVELAND. 


1. In a proceeding founded on a judicial attachment, it must appear 
in the record that the defendant is an inhavitant of the State. 

2. That fact may be shewn by affidavit, in term time, or in vacation. 

3, It is error, if it does not so appear, though the defendant replevies 
and enters his appearance. 


BensAMiIn CLEVELAND commenced an action of debt 
in Dallas Circuit Court, against James Blair by original 
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writ; and upon a return of “ not found,” sued out a ju- 
dicial attachment against the effects of the defendant, 
which issued by order of the Court, and was levied on 
six negroes. The defendant, at the return term of the 
attachment, appeared, craved oyer of the writ and demur- 
red, because it did not appear in any part of the proceed- 
ingsthat either the plaintiff or defendant were reside nts 
f this State at the commencement of this suit, or at any 
timegbefore or since. At the October term, 1824, the 
Circuit Court overruled the demurrer, and the defendant 
failing to plead further, gave judgement for $1,020 debt, 
and ¥486 40 damages, for its detention. 
The error assigned by Blair here, is, that the demurrer 
was improperly overruled, and that judgement should 
have been given for him on it. 


® Huircucock, for the plaintiff in error. 
H. G. Perry, forsthe defendant. 


JUDGE WHITE delivered the opinion of the Court. 
Ir is objected that it does not appear upon "the record 


° : 
that the defendant was an inhabitant of the State at the 


issuance of the original writ. The principle here con- 
tended for, has already been established by this Court in 
the case of Campbell against Wyatt, “and was again 
recognized in the subsequent case of Evans against Salt- 
marsh, ° decided last winter. We remain perfectly satis- 
fied with the construction of the attachment laws on this 
point given in the cases above referred to. It is surely a 
construction which comports best with the evident design 
of permitting judicial attachments, and the only one 
which can secure the rights of foreign defendants, who 
may have property within this State. , 

But it is urged that the circumstances of the defendant 
having appeared, replevied the property, and demurred to 
the action, waives the necessity of the record shewing 
that he was an inhabitant of this State. This we think 
does not result as a conclusion from the facts admitted. 
For if the intention of the law was not to permit judicial 
attachments but as a mode of compelling the appearance 
of resident citizens, and if it be expedient to require their 
residence to appear of record before it issues, then the re- 
plevying of the property and pleading to the action should 
not dispense with this prerequisite ; otherwise an inhabi- 
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tant of another State who might, by the interposition of JANUARY 1828. 


friends or otherwise, hear of and through prudence be 
induced to replevy his property levied on by such an at- 
tachment, would either not be permitted to defend his 
suit, or be placed on a different footing from other for- 
eigners, in his defence.. This we think was not the inten- 
tion of the statute or the construction heretofore given 
it. Indeed, in the case of Campbell against Wyatt, there 
must have been a replevy, for there was a plea, and there- 
fore, the principle of that case decides this; for we can 
perceive no difference as to this point, whether the de- 
fence be in abatement or on demurrer. In all cases it 
should appear as a prerequisite to the issuance of a judi- 
cial attachment, that the defendant is a resident of the 
State. When the election of this writ 1s made in term 
time, it can easily be made to appear by a shewing to the 
Court on affidavit; and should the plaintiff not conclude 
to elect the writ of attachment until after Court, the neces- 
sary shewing can be made by affidavit taken before some 
justice of the peace, and filed in the papers of the cause 
as apart of the record. Either of which methods we 
think would answer the purpose of the law. The judge- 
ment in this case’must be reversed. 
Jupces CrensHaw and Psrry not sitting. 


Wape etal. v. Roprnson. 


1. The statute allowing discontinuances as to persons not served with 
process, extends to warrants issued by magistrates. 

2. Such discontinuance may be entered in the Circuit Court after 
appeal. 

3. Under this statute, judgement may be rendered against any num- 
ber of joint defendants 


Asner Rostnson sued out a warrant in 1823, in Madi- 
son county, against Francis L. Adams, D. Wade, and 
G. Terry, which was served on Wade and Terry only. 
A general judgement by default was rendered by the 
justice for the plaintiff, from which Wade and Terry ap- 
pealed to the Circuit Court, and gave B. Reynolds for 
security. Ia the Circuit Court, judgement by default was 
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JANUARY 1898. rendered for the plaintiff against the appellants and their 

4 —v™~ security, without any statement being filed by the plain- 
Wadeetal. ' 

¥. tiff. The cause passed to the Supreme Court and back 


several times, and finally the judgement of the Circuit 
Court was reversed, and the cause remanded for further 
roceedings in the Circuit Court. Robinson then filed 
his statement against Adams, Wade, and ‘Terry, on a 
. ‘note. At the fall term 1826, the cause was continued, 
: and,at the spring term, 1827, by leave of the Court, the 
plaintiff discontinued his suit as to Adams, on whom the 
process was not served. Wade and Terry then demur- 
red to the plaintiff’s statement, which demurrer the 
Court overruled, and issue was joined on the plea of pay- 
ment. The plaintiff then gave in evidence to the jury, 
the note, which was under seal, made by Adams, Wade, 
and Terry, dated the 15th April, 1822, at twelve months, 
. payable to J. Vining, administrator, and by him assign- 
ed to the plaintiff. The defendants demurred to the evi- 
dence, and judgement. was given on it against Wade, 
Terry, and Reynolds, their security in the appeal; and 
they again brought the cause here by writ of error. 

f There were many errors assigned ; those mainly relied 
onare, 1st. That the Court permitted the discontinuance 
as to Adams. 2d. That the demurrer to the evidence 
was overruled. 3d. That it being a joint contract by 
three, the action cannot be maintained against two, the 
recovery being neither joint ner several. 


° Urquaart, for the plaintiff in error. 
Branpon, for the defendant. 


JUDGE WHITE delivered the opinion of the Court. 


It is mainly relied on as an assignment of error, that 

a Laws Ala.aa9, the statute of 1818, * authorizing discontinuances against 

any one or more joint defendants on whom a writ may 

. not have been €@xecuted, does not include warrants ex- 
pressly ; and it is urged that they are not Writs ; that the 

provisions of the statute do not reach this case, and there- 

fore that the discontinuance entered in the Circuit Court 

was error. Weare of a different opinion; we think that 

& a warrant is, at least to the purpose of this question. a 

writ, and of course included within the true meaning of 

said statute, which was intended to extend to all process 

by which defendants are usually brought to answer civil 

complaints on joint notes, bonds, &c. 
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The next error urged by the plaintiffs’ counsel is this ; JANUARY 1822. 


that notwithstanding our statute makes all joint notes, 
bonds, &c. joint and several, yet as it isa principle of 
the common law, that where thefe are three or more obli- 
gors to a joint and several bond, one must be sued or all; 
so in this case the suit could not progress to judgement 
without error against but two only of the persons bound in 
the note. This would be correct reasoning, and a correct 
conclusion, but for the circumstance that the common 
law is totally altered in this respect by the provisions of 


OS ee 
Wade etal. 
v. 
Robinson 


the statute of 1818. The first section of this statute, a Laws Ala, 448, 


after declaring all joint bonds, notes, &c. to be joint and 
several, expressly authorizes suit to be commenced and 
prosecuted to judgement aguinst any one or more obli- 
gors, &c. in such joint bonds, notes, &c. And the second 
section of the same act provides that when a writ is sued 
Out against any two or more joint and several obligors, 
&c. it shall be lawful for the plaintiff or his attorgey, at any 
time after the return of said writ, or alias writ, to discon-* 
tinue his action against any one or more of the defendants 
on whom such writ may not have been executed. This 
statute then decides the case, and shews that the errors 
relied on cannot be sustained. The judgement must there- 
fore be afirmed. And in this opinion the whole Court 
concur. 
Junce TAytor not sitting. 


CALDWELL and Bennett v. May. 


Ix When the defendant pleads to an amended declaration, he thereby 
acquiesces in the order of amendment, and waivegsall right to revise 
the decision of the Court on the former declaration, or on his pleas 
thereto, on 

2. Vo an action On a note, a plea setting’ up a parol understanding at 
the time of contracting, and not embraced in the note given, is bad. 

3. To an action against two on a jomt contract, if both appear and 
plead jointly in one plea, one of the defendants cannot plead sepa- 
rately ia another plea, a matter not persunal, and wiich is equally 
available to both. 


Tue points shewn by the record on which the decisions 
ef this cause turned, appear in the opinion of the Court 
o4 
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@ JANUARY 18%. — By JUDGE TAYLOR. 


editions Tuts is an action of debt which was instituted on a 
Benmet “promissory note executed by the defendants beiow, to 
May. Marianna Norwood, adminstratrix of Washington Nor- 
wood. Marianna having died, administration de bonis 

nonwas ‘granted to James May, the plaintiff below. The 

plaintiff first declared on the note as a sealed instrument, 

at February term, 18 24, of the Circuit Court of Greene 

P county. At the same term, the defendants below crayed 
over of the instrument declared on, and demurred spéci- 

ally, setting out as cause of demurrer, that “the declara- 

tion purports to be founded on a deed, when the one read 

‘ on over isnot a deed.” They also filed a second demurrer, 

and assigned as cause, that “there was no averment of de- 
livery of the instrument sued on.” They at the same 
term filed two pleas. The plaintiff joined in demurrer, 
‘ a and replied to the pleas. Then follows in the record an 
order to this effect, to wit: “the defendant’s pleas and 
demurrers being argued, it is considered by the Court 
that they be overruled, and that this cause stand conti- 
nued until the next term of this Court, with leave to the 
plainuf to amend his declaration.” 
® . The plaintiff at the same term filed his amended decla- 
ration, declaring on a promissory yote. To the amended 
declaration, the defendants pleaded, that at the time of, 
and before executing the note, which was given for the 
hire of a negro, it was agreed between the payee and 
pavors of the note, “that inasmuch as the negro was 
sickly, for the hire of whom the note was given, the de- 
fendants" should deal tencerly with the said negro ; and 
that the value of the time which should be lost by said 
‘ necro from labor, on account of sickness, should be de- 
ducted from the said promissory note.” The plea then 
contains an averment that the negro was taken sick, and 
continued sickyso long that only twenty-five dollars re- 
* mained due on the note, and that the ‘wam-Bve dollars 
were tendered, &c. + . 

There is asecond plea by William Caldwell, one of the 
defendants, setting out that he had hired the negro, and 
stating an agreement between him and the payee, and , 
averments similar to those in the first plea, except that 
the agreement for an allowance on account of the sick- 
:’ * gness of the negro is stated as having been entered into 
» wo months after the note was executed, and as having 
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taken place between him and the payee, his co-defendant’s JASUARY 18m, 
name not being mentioned in the plea, and there is no Peg 
averment of a tender of the twenty-five dollars acknow- — Buanett 
ledged to be due. May 

The plaintiff treats the averment of tendér as a distinct 
plea, and claims judgement for the sum of ‘twenty-five 
dollars, which the said defendants have not answered in 
their said first plea bv them jointly above pleaded. and for 
all the debt in the said d claration mentioned, except the 
sum of twenty-five dollars, which the said defendants in * 
their said second plea by them jointly pleaded, hay 
wholly failed to answer; and the said plaintiff also claime 
ed judgement for the sum of twenty five dollars. by nz/- 
dicit on the said plea of the said Caldwell alone above 
pleaded. The plaintiff then demurs to each of the pleas. 

The Court below sustained the plaintiff’s demurrers and 
rendered judgement in his favor. Itis to reverse tnis 
judgement that the case is brought here by writ of error 

There are several assignments of error, the most of 
which relate to the proceedings which were had before - 
the amended declaration was filed. It is the opinion of 
the Court that the assignments which would bring those 
proceedings in review before us cannot be considered ; 
that if the defendants intended to insist on any Of them as 
erroneous, they should not have pleaded to the amended 
declaration; that by doing this they have lost the oppor- 
tunity of revising any of the previous proceedings. 

[t has been uniformally decided by this Court, that if 
ademurrer be overruled, and the party who filed it ob- 
tains leave to withdraw it and plead, he cannot afterwards 
have the judgement on the demurrer revised in this Court. 
This was first determined in the case of Mullens against 
Cabbiness. * By pleading to the amended deci: ation the %; 
defendants acquiesced in the order permitting that amend. — 
ment. 

The seventh, assignment of error then, is the only one 
necessary to €omsider. It is, that ‘* the Court below erred 
in giving final judgement on, and in favor of the demur- 
rer of the plaintiff below, to the pleas of the defendants 
to the amended declaration.” 

The circumstance of the plaintiff considering the aver- 
ment of tender in the first plea, as an entire plea, and 
claiming judgement for so much of the deb! as was not 
answered by that averment, must be considered as sur- 
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daxvant itis. plusage, and can have no effect on the decision of the 


ra, case. It is evident that he did fall into that mistake, as 
“penuett he speaks of the first and second pleas of the defendants, 


° vey. and immediately after of the separate plea of Caldwell. 
The first plea attempts to set up a parol agreement or 
: ° understanding between the parties to the note, entered 


into at the time the note was executed, essentially vary- 

ing from the note itself. To admit the proof of this, 

would be contrary to that safe rule of law, which forbids 

2 any verbal agreement differing from a written one, and 
" tered into before or at the time the written agreement 
¥.. executed, from being given in evidence to the jury. 

The writing is*a safe depository of the contract, not lia- 

ble to fluctuate and change, as is the memory of man. It 

is easy for parties to put the whole of their agreement 


. . into the written contract, and it is to be understood they 
do so. Were this rule relaxed, the mischiefs which would 

’ be produced, and the great inducements to perjury, and 
subordination of perjury which would be held out, are 

* obvious. The Circuit Court was therefore right in sus- 


taining the demurrer to this plea. 
The several plea of Caldwell was equally defective. 
This is a plea by one of the defendants of a matter which 
' was equally a defence to both, filed after both had ap- 
peared and pleaded jointly. Although there are many 
instances in which different defendants may plead sever- 
* ally in actions on contracts, yet they can only do so, 
when the matter so pleaded applies peculiarly to one of 
them. One may plead in abatement, another in bar, 
one may plead infancy, &c. but when the matter pleaded 
aSee 6Mass, R. OS to the discharge of all, all must join in the plea if 
444. 6 Com Dig all do plead. * The demurrer then was properly sustained 


Jast Am, Ed, p. ° 
139. to this plea also. 


Judgement affirmed. 
JupGE CRENsHAw not sitting. 
Barton and Pickens, for the plaintiffs. 
SHORTRIDGE, for defendant. 
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‘ GAYLE and Pirrs, Administrators, v.. BLAcKBURN. 
1 1. To an action by an administrator with the will annexed, appointed 
"4 in this State, the defendant pleaded there was an execuror appoiut- 
te ed by will in South Carolina, where the testator died; that he prov- 
3 ed the will, took possession of all the property, &c. that he was in 
j this State, and under no legal disability. he plea was held good. 

2. The plaintiff replies that the property in dispute ws and yet is in 
t this State, within the jurisdiction of its Courts, and that it never 
5 came to the possess.on of the executor, in South Carolina ; that the 
7 letters were granted on a copy of the will proved.in South Carolina, P 
, with the knowledge and assent of the executor, who never proved 
t the wll in this State, and that the grant of letters is unrepealed, 
t Rep! cition held insufficient. 
4 
j Mattrrew Gayte and Greorce W. Pitts, as adminis- 
1 trators of John Greening, brought an action of detinue in 
e the Circuit Court of Dallas county against A. J. Black- 
. burn, for a slave as the property of the deceased, by him 

detained. In their declaration they alleged they were 
: appointed administrators, with the will annexed, of said 
1 Greening, by the Judge of the County Court of Dallas 
a county. The defendant pleaded five pleas; the third of 
, which alleged “that the deceased duly made and published 
3 his will in writing, and appointed Wade H. Greening one / 


of his executors; that said Wade proved the will, and 


, was duly qualified as executor before William Potts, or- 
dinary of Sumpter District in South Carolina, on the 25th 
April, 1817; that he took upon himself the execution of 
7 said will, and took possession of all the effects of the de- 
ceased and had possession.of the same at the time charged 





in the declaration, to wit, the 25th April, 1824, and has 
never been removed as such acting executor; that there q 
is no legal disability to prevent said Wade from still act- 
ing as such, he being of lawful age, sound mind, and 


within the limits of this State. And so he saith that the x 
plaintiffs are not such administrators as they have alleg- 
ed,” &c. 


Lo ihis plea the plaintiffs replied, “that at the time of 
thesleath of said Greening and making his will in South 
Carolina, he had divers goods and chattels in this State, 
which never came to the possession of said Wade in 
South Carolina, but which were then and yet are in this 
State ; that said Wade never proved the will in this State 
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tiffs were on the 19th of April, 1824, with the knowledge, 
privity amd consent of sdid Wade, appointed adminisira- 
tors, with the will annexed, of said Greening, by produce 
ing a copy of the probate of said will in the Court of Or- 
dinary of South Carolina aforesaid, and the said property 
then being in Dallas county within the jurisdiction of 
said Court. All which proceedings of said Orphans’ 
Court of Dallas county remain in full force, not vacated, 
&c. To which replication there was a general demurrer 
and joinder. 

The Circuit Court sustained the demurrer and gave 
judgemént for ‘the defendant. From which judgement 
the plaintiffs appealed to this Court, and here assign as 
error, that judgement on the demurrer should have been 
giten for the plaintiffs. 

Hitcucock and Tuorincron, for the plaintiffs in 
error. 

H. G. Pexry and Gorpon, for the defendant. 


JUDGE WHITE delivered the opinion of the majo- 
rity of the Court. 

Tue attention of the Court has been exclusively direct- 
ed to the sufficiency of this replication, and in case cf its 
insufficieney, to the defectiveness of the third plea. “The 
question arising on demurrer to thts replication, it is ob- 
vious that the appointment of the plaintiffs as administra- 
tors, with the will annexed, of John Greening, and the va- 
lidity of that appointment, are the turning points of the 
whole case now before us. It is well-established by au- 
thority, and not. controverted at the bar, that as this point 
comes up collaterally in the present case, we cannot pro- 
nonnce the appointment by the Orphans’ Court of Dallas 
county invalid, unless they were withcut jurisdiction, and 
their act utterly void. That it was merely voidable, 
would avail nothing in the present inquiry. Witheut 
adverting to other cases illustrative of the distinction be- 
tween void and voidable acts, it is sufficient now to say 
that if the appointment was made with jurisdiction to 
the prejudice merely of a paramount claim to adm¥his- 
tration, which Wade H. Greening might have asserted, it 
would haye been voidable. But if the Court of Dallas 
had been deprived of all jurisdiction in consequence of 
an executorship then: subsisting and potentially in being, 
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sufficient for all the purposes of administration, then their JANUARY 1828. 


act of appointment was void. It is all important then to 
inquire whether the Orphans’ Court of Dallas had juris- 
diction. 

When a Court of Ordinary have granted letters testa- 
mentary to the persons entitled and capable of discharg- 
ing the duties of the trust, they have emptied or divested 
themselves of jurisdiction by the transfer, and cannot 
resume jurisdiction over the same matter, until it re- 
verts to them by the occurrence of some of those disa- 
bilities or events which either for the time or perpetually 
vacate the office ; as the nonage, insanity or death of the 
executor, the repeal of his letters, or in our State, his re- 
signation in the way prescribed by, statute. This is cer- 
tainly true with respect to Courts in the same State. But 
Orphans’ Courts in this State may, and no doubt have ju- 
risdiction to appoint administrators with the will annéxed 
in some instances, and under some emergencies, notwith- 
standing the due appointment and qualification of an exe 
ecutor in another State. I wiil go further, and admit 
that even the personal presence of such executor will not 
of itself, in all cases, divest cur Courts of jurisdiction. 
We must not only be personaliy, but potentially present, 
so far as the ex gencies of administration may require in 
each case. This is manifest when it is considered that a 
foreign executor, except as authorized by our statutes, 
has no power to assert a remedial right by suit. The 
statute of 1821,? permits :imindecd tocommence suit, but 
not to obtain judgement until he has had his letters testa- 
mentary certified ind recorded as there prescribed. » Furs 
thermore, he must enter into bond with security according 
to its provisions, before he can receive money recovered 
by judgement, or otherwise due to him in his representa- 
tive character. 

In such a case then, where it is made to appear by pro- 
per allegations in the pleadings, that there was money to 
collect by suit or otherwise, or indeed an apparent ne- 
cessity for anv kind of an action, the executor from 
abroad might be here in person, and yet he would not be 
viewed as filling the full character of executor contem- 
plated by law, necessary for the purposes of com- 
plete administration. Again, if such an executor were 
to come here and fail to take possession of other pro- 
perty than money either from neglect or inability, our 
Courts might acquire jurisdiction. Because otherwise, 
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JANUARY 1828. some of the estate would go unadministered. He could 
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not sue till he had complied with the statute. The Courts 
here cagd not compel him to sue, or invest him with 
authority to do so; neither could they hold him responsi- 
ble for the property, nor recognize him as executor. and 
hence I should believe an Orphans’ Court in this State 
would acquire jurisdiction. But whilst this much is ad- 
mitted, it does not to my mind follow that every case of 
a foreign executor, even where some of the property may 
have been, or is in this State, presents the same necessity 
for a new administration, or gives as a matter of course, 
jurisdiction to the Courts here to appoint. If an execu- 
tor qualifies and takes all the property of his testator 
into possession in another State, and removes with that 
property to this, it would not be contended that our 
Courts would thereby acquire jurisdiction. In such a 
case, he comes with full and ample authority to do every . 
thing necessary to be done, to discharge his duty and exe- 
cute his trust. What then are the facts stated in this 
plea? Itis not pretended that any of the ordinary legal 
disabilities have accrued which would give jurisdiction. 
The executor is alleged to be of full age, sound mind, to 
be in the State and to have taken and had possession of 
all the goods and effects of his testator’s estate at the very 
time when letters were granted by the Orphans’ Court 
of Dallas to the plaintiffs. The replication does not 
meet this allegation with respect to possession, but 
evades it by stating that there were goods in this State 
which Wade H. Greening had not reduced to possession 
in South Carolina. The plea alleges possession in a man- 
ner broad enough to embrace possession here as_ well as 
in South Carolina. Nor is it perhaps very material where 
this possession was taken, if taken agreeable to law. The 
sufficiency then of this replication will depend on this 
question: had Wade H. Greening, who had qualified as 
the executor of his father’s will in South Carolina, a le- 
gal right to reduce the property which he might find in 
this State, into possession ? and if he had, what effect had 
such possession upon the jurisdiction of the Orphans’ 
Court in this State? First then as to his right, and the 
extent of it. An administrator in England derives his 
whole authority from the ordinary, and therefore can do 
no act unless he has R€tters of administration granted to 
him. But an executor derives all his interest from the 
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will; and henee even before probate he ‘may take pos- 
session of the property, collect and pay debts, confirm 
legacies, &c. If, however, it becomes necessargiito sue, 
he must take out letters before he files his declaration. 
The same book shews that before probate he may sell, 
give away, or dispose as he thinks proper, of the goods 
and chattels of his testator; and the reason assigned 
for all this is, that the will vests the interest to the pro- 
perty in the executor. The same authority in page 58, 
and Chief Justice Marshall in the case cited from 3d 
Cranch, ’ shew that as the will vests the right to, and 
power over the testator’s property in the executor, and he 
is held responsible for the administration of the entire 
estate, he may take possession of it whenever found. This 
principle is clearly recognized by the Chief Justice, not- 
withstanding he decided in that very case that a foreign 
executor could not sue but by permission of the laws of 
the State where he brings his action. The amount 
then, of his decision is, that an executor may take 
possession of the property of his testator by virtue of 
the right vested in him by the will, prov ided he can 
get possession without suit. But if he has to resort to a 
suit, he must conform to the Lex Forz of the State, where 
he does sue. The disability extends only to the remedy, 
but in no way affects the right. 

It is manifest then, accordingto this well settled prin- 
ciple of the common law, that in the case now before us, 
Wade H. Greening had a right, and was bound to take 
the possession of his testator’s property in this State, if 
it could be done without suit. It is equally clear; that 
having reduced it to possession, ag the plea alleges he did, 
he was responsible to the creditors and legatees for a 
proper administration. This right vested by the will, 
and maintained by possession, which drew with it the re- 
sponsibility mentioned, could not exist in legal contem- 
plation, together with a nght in the Orphans’ Court of 
Dallas to transfer it to another. One is utterly incom< 
patible with the other, and the existence of the one pre- 
supposes the extinquishment or nonexistence of the 
other. The property then being reduced to possession 
as stated in the plea, and (so far as regards possession in 
this State) not denied by the replication, Wade H. Green- 
ing ngeded no remedy by suit. He asked for no remedial 
rights, and hence to all the purposes of the administra- 
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ally and potentially present in the full exercise of all his 
rights gland therefore, according tosthe leading principle 
of the case referred to in 8 Cranch, page 9, the Orphans’ 
Court of Dallas had no jurisdiction, and its act in ap- 
pointing the plaintiffs administrators, with the will an- 
nexed, was void. Nor can this conclusion. be avoided 
by the statement in the replication, that the appointment 
of the plaintiffs was with the knowledge, privity and 
consent of the executor. This cannot be viewed ina 
stronger light than a resignation or renunciation in pais ; 
But by the common law an executor had no right to re- 
sign ; and the right given by a statute, if it can be con- 
strued to extend to foreign executors, caa only be exer- 
cised in the particular way prescribed. * This it seems to 
me is the state of the question as it exists, independent 
of our statute of 1821. ? This statute, in one respect, ex- 
tends the privileges of foreign executors beyond those 
allowed at common law. It permits them to sue, though 
they cannot obtain judgement until they have produce d a 
copy of their letters, certified as there prescribed, and 
had them recorded, &c. It further restrains them from the 
collection of money recovered by judgement, or due to 
them in their representative character, until bond is given, 
&e. But with these restrictions, except where adminis- 
tration has been previously granted, which is not pre- 
tended in the present case, to use the strong language of 
the statute itself, “an executor appointed out of the State 
Mav maintain any action, demand and receive any debt, 
and@hall be entitled to all the rights and privileges which 
he, she or they could Hawe done, or w ould have > had, if 
duly appointed and qualified within this State.” If then 
Wade H. Greening had been duly appointed and quali- 
fied in this State, and hadstaken «ll the property of his 
testator into possession, would the Orphans’ Court of 
Dallas have bad jurisdiction even with bis privity and 
consent, to have appointed the plaintiffs administrators, 
with the will annexed? I think all must say not. but 
this statute places him in all respects, unless it was shéwn 
that it were necessary for him to collect money by suit 
or otherwise, in precisely the same situation as if he had 
been. appointed and qualified in this State. 
The conclusion then is, that with the above restrigtions, 
which are not alleged to exist, he is as much an executor 
in the one case as he would be in the other; and there- 
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fore, as the Orphans’ Court would not have had jurisdic- JANUARY 1828, 


tion in the one instance, it could not in the other. I am mi oe 
in} Pe 4 . ° : Guyle tts 

then of opinion that the replication is bad in notifeplying “"'y. 
Blackburn, 


to the most material allegation of the plea, and that the 
plea i is substantially good. The es a of the Cir- 
cuit Court must therefore be affirmed ; and in this opin- 
ion a majority concur. 

Jupcs CrensHaw not sitting. 
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Fuqua v. STONE. 


( ‘ 
. Indeclaring, in an action on an administration bond, or other official lr ptAmrerte A 


bond given to the Judge of the County Court, the condition must / ( * 

be set out and breaches assigned. < Mt Dain . AR, 
2. A verdict‘finding damages on acount, on the penalty only of a j; a/ + 

bond, there being no damages sugyested on the roll, is erroneous. iJ 4 Pd Hes Create 
3, the common law method of declaring on the penalty of the bond |)» » °, 

only, is not applicable to such cases. £7 64. yd. 

41 
G. D. Stone, Jadge of the County Court of Franklin © ~ ~ / ‘3 


county, as succesg6r in office of James Davis, brought an 
action of debt in the*Circuit Court of said county, against 
Silas Fuqua, on an Administration bond made by the 
defendant (and others as his securities) as administrator 
of Jacob Fuqua, payable to James Davis, Judge, &c. and 
his successors in office, in the penalty of $4000, condi- 
tioned that he should faithfully discharge the duties of 
said administration. 
The declaration was filed by Stone, Judge of the Coun- 4 
ty Court of Franklin, for the use of John W. Looney, 
guardian of Stokely Fuqua agdgPerrine Fuqua, and con- 
tained only one count on the penalty of the bond, with- 
out setting forth the condition. The defendant pleaded 
in abatement for a variance between the writ and dec- 
laration in this, that the writ was to answer unto Stone, 
the plaintiff; and that the declaration recited that the 
action was for the use of Looney, guardian, &c. who 
was not named in the writ; to which plea the plaintiff 
demurred. At October term, 1826; the Court sus- 
tained the demurrer, and gave leave to the defendant 
to plead over. The defendant then demurred to the dec- 
laration of the plaintiff, to which there was a joinder, and 
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JANUARY 1828. this last demurrer was overruled. A jury was then sworn 

“—™ to inquire of the damages, which they assessed at $2089 

yeas __-92.4 cents, on which judgement was rendered for the plain- 
tiff as damages. 

Stone sued out his writ of error, and assigned in this 
Court as causes for reversal, ist. That the writ and dec- 
laration are in debt, and the verdict and judgement in 
damages. 2d. That there is no cause of action shewn 
in the declaration. 3d. There is no assignment of a 
breach or suggestion of damages of record. 4th. That 
the writ is not to the use of any one, but the declaration 
is to the use John W. Looney, guardian, &c. 5th. That 
; the Court sustained the demurrer of the plaintiff to the 

< plea in abatement of the defendant; and, 6th. That the 
: ; Court rendered judgement on the finding of the jury. 


Stone. 


Martin and Coatrter, for the plaintiff in error. 

The action being debt, and for a sum certain, a reco- 
very cannot be had,in damages. Here the writ and dec- 
laration claim a debt, and only one thousand dollars fér 
damages, but the jury find upwards of two thousand dol- 
lars damages. The damages laid in the writ and decla- 
ration, must correspond with the verdict ; their finding is 
not of the debt, but only of damages, and more cannot 
g @ 1 Chitty’s Pl; be recovered than are claimed. * The writ and declaration 
, Mant an are’ variant: the writ is in the name of Stone alone, 
jumek- 93: and the declaration shews it to bé for the use of other 
Chitty’s Pl. 415, persons. ’? The writ itself is also defective ; in such cases 
claws Ala, 195, it must issue in the name of the party interested, or for 


332. 


su. °°” * his use, and it must be at his costs. ° 
It is necessary that the writ and declaration should 
shew on what account the suit is brought, and what right 
the Judge has to sue. It. must also appear that the ad- 
ministrator has been in some default before the parties can 
be made liable on their 3 that the administrator had 
d 19 John. B-°4- either been guilty of some maladministration, or that he 
269 1 Johnson's had been called uponiand failed to answer; for he is not 


Chan. it. 607. 1 


ati od liable until called upon. ¢ The action is on an administra- 

or ay. 45% . + . . 

2 pharshall 5 tion bond, and the administrator is liable only on a breach 
cna. & A . 4 s 7 

ps of it, and yet no breach is assigned. ° 









Ketty and Hutcuinson, for the defendant in error. 

The action is well brought; we rely on the statute of 

Ti “™ 4+ 1811,/ which provides, “ that in all actions which shall 
be brought upon any penal bond or bonds, for the pay- 

ment of money, wherein the plaintiff shall recover, judge- 
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ment shall be entered for no more than the principal an 
interest due on said bond.” The word may, used in the 
clause referred to by the plaintiff to prove the.contrary, is 
not equivalent to the word shall, and consequently the 
party is not obliged to adopt the course contended for, 
but has an option. 

An obligee may sue in his own name only in the writ, 
and declare for the use of another ; and it is not error to 
do so, as the defendant cannot be prejudiced by it. If 
he is liable, it matters not to whom, so that he has a fair 
opportunity to defend on the merits. 

The suggestion of damages under our statutes, is mat- 
ter of form only, especially where the party has appeared 
and demurred to the action. ‘The whole proceedings in 
this case shew that the action is brought on an adminis- 
trator’s bond, and no recovery could be had without a 
breach of the condition. An inquiry and proof of the 
actual amount of the defendant’s liability must have been 
had, or nominal damages only could have been given. 
The defendant was present by counsel, and could as well 
investigate the extent of liability without the suggestion 
of damages on the roll as with it. Ifthe proof did not 
warrant the finding, a new trial should have been asked 
for; if inadmissible testimony had been admitted, excep- 
tion should have beén taken. The actual extent of the 
defendant’s liability was the resulting question on over- 
ruling the demurrer, without any further suggestion from 
either party. 


JUDGE GAYLE delivered the opinion of the Court. 


Some of the assignments of error relate to defects in 
the writ; which cannot be noticed after a general demur- 
rer to the declaration. The only assignments of error 
which are necessary to be considered, are the second and 
third; which are, that there is no Cause of action shewn in 
the declaration, and there is no suggestion of damages on 
the roll which could authorize the verdict of the jury. 

By a reference to the declaration only, the bond which 
is therein described is not authorized to be given by any 
statute whatever. It isacommon money bond, given to 
the Judge of the County Court and his successors in 
office, by the defendant below and two others as his secu- 
rities, and it is sued to the use of the guardian of Stokely 
Fuqua and Perrine Fuqua. It is the common law doc- 
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* 
JANUAR¥1828. trine, that the plaintiff may declare for the penalty without 


i 


Fuqua 
v. 
Stone. 





setting out the conditions of a bond, which, being for the 
benefit of the defendant, he may avail himself of in his 
plea; and if he fail to do so, judgement will be entered 
for the penalty. . A bond may be given by one person to 
another in any form, either with or without conditions ; 
but bonds given to the Judges of the County Courts are 
always to compel the performance of particular duties, 
and must have a condition annexed. It follows then, that 
in all suits brought by the Judges of the County Courts 
on bonds given to them im their official capacity, the con- 
ditions should be set forth and breaches assigned. On 
this ground, therefore, the demurrer to the plaintiffs’ dec- 
laration should have been sustained. 

But if, after the demurrer was overruled, the plaintiff 
was desirous of recovering only the damages. which had 
accrued to the guardian, by reascn of the default and de- 
linquency of the defendant as administrator, which seems 
to have been his object by reference to the endorsement 
on the writ, he should then have suggested damages on 
the roll so-as to refer the matter legally to the jury. 

The judgement must be reversed entirely, tor the writ 
itself is. defective in not shewing a good cause of action 
against the securities, who are not liable till a breach of 
condition of the bond by the admifiistrator is shewn in 
the way pointed out by the statutes 


Judgement reversed. 
Jupce Wuire not sitting. 


Note. See the case of the Governor vs, Gantt et al- ante page 588, 





ae 


SUTHERLAND and SUTHERLAND v. CUNNINGHAM. 


1. In an action against a sheriff fora false return, there. must be a 
fraudulent intention to charge the defendant. 

2. If a party is injured by an improper return made by a sheriff, the 
remedy is by a special action on the. case, shewing the injury sus- 
tained, and the damages are to be according to the loss. , 


Gerorce and Thomas SuTHERLAND brought an action 
of trespass on the case in the Circuit Court of Lawrence 
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county, against Hance M. Cunningham, sheriff of said JANUARY 1628. 


county, endorsed to recover for making a false return of ; - _ Se > 9 ; 
° ut viang an 
an execution. Suthi sand 


The declaration alleged that a decree in Chancery was cunningham 
rendered in Lawrence Circuit Court i ~ favor of ‘the plains 
tiffs against Hamlin Epps and samuel! Mitchell, for $738 
debt, $36 90 damages and $39 25 costs; that on the 23d 
of April, 1821, af. fu. on said decree was handed to the 
defendant, then sheriff, to execute ; that Epps and Mitch- 
ell bad property sufficient, &c. that the defendant not 
regarding his duty, but contriving, and wrongfully and 
unjustly intending to injure, prejudice acd aggrieve the 
plaintiffs, and to deprive them of said moneys, &c. had 
not the said moneys at the returo thereof, to render them, 
&c. and therein whol ly failed and made default, but falsely 
and deeeitfully returned that the said writ was replevied 
the 14th September, 1821, as by said writ and return re- 
maining of record more fully appears, &c. By means 
whereof the said plaintiffs are greatly injured, &c. and 
delayed, and likely to lose their said moneys, &c. The 
defendant pleaded the general issue, and at September 
term, 1826, there was a verdict for the defendant. 
The plaintiffs took a bill of exceptions at the trial, 
which shews that they offered in evic lence to the jury the 
execution, which was credited with $320 at the date of 
the judgeinent, with the following return erdorsed : “the 
within execution 1s replevied this 14th September, 1821. 
H. M. Cunniv.gham, Sheriif, L. C.”? The re plevin bond 
was also produced, which was returned as being taken 
under the act of 1820; “ and the record was also produced, 
shewing that on the motion of the plaintiffs, said bond Laws Als. 315 
had been quashed by the Court at March term, 1822. ® this act provided 
The detendant offered in evidence an execution issued {isi hae en. 
on the judgement at law in the same case, dated the 24th pit ihe ie 
August, 1820, which was returned superseded by injunc- pao 
tion, and the supersedeas was produced. Also, another ported “in the 
execution issued on said judgement the 12th of July, by Histiin Epps 
1822, Lut which. was alleged by the plaintiff to have beem fi 


but was signed 


issued by the clerk without their asseni, and contiary to % oe 
“<a ‘ ag epee Chie Wade 
their instructions, and which after it came to the sherif¥’s whose names ’ 
. . 4 t xr e Wer vot inthe 

hands. thev directed to be returned to the office, which body Tne con 


op: . ‘¥ dives wes to 
was done accordingly. * This was proven, as insisted by an oy ad 
the plaintiffs. b, the production of their lettors te the vat “ —- 





clerk and sheriff, dated 28th August, 1822. The defen. sveeitied. 
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JANUARY 1828. dant also proved by Epps, one of the defendants in the 
‘ ll execution, that the plaintiffs, since the recovery of the 
Sutherland Original judgement, had become indebted to Epps in 
Cunningham, about $500, for which he held“ their obligation, payable 
‘when required, with interest; and which by agreement 
between him and the plaintiffs, would not be required 
till this suit was determined, and not then if this suit 
failed. Also, that Epps was good for the amount of 
said judgement, and still is good; also, that he had paid 
on the execution the amount endorsed on it; that at the 
time of the replevy bond, Mitchell was also good for the 
amount of the execution, but that before March, 1822, 
' he left the country with his property ; and that said Epps 
being about to leave the country for Orleans, where he 
expected to be absent for some considerable time, re- 
quested the defendant in May, 1821, while he held the 
first execution, to go with him and he would shew him 
property to levy on, which the defiendant did not do. 
He said, in answer to a question by defendant, that Suth- 
* erland had assigned as the reason for bringing this suit, 
that the defendant had frequently caused them often to 
come for the money from Tennessee, where they resided, 
and always disappointed them, and they determined to 

make the money out of him. 
F The Court instructed. the jury, that if the plaintiff re- 
covered, it could only be for such damages as they prov- 
ed were sustained by the sheriff’s failure to make the mo- 
ney, and that the judgement and execution were not the 
only criterion to govern the assessment of damages ; that 
in this action of false return, an intention to defraud the 
plaintiifs was necessary to enter into the act constituting the 
charge, and that this was a fact to be left to the jury ; that 
the replevy bond was very defective, and was no doubt 
properly quashed ; that it did not at all comply with the 
act, but that this was not a false return ; that to be false 
it must be a perfect nullity; and this was not such a nul- 
lity as to constitute such false return; that to recover, if 
the plaintiff had any cause of action at all, it must be in 
a special action on the case, averring a loss by reason of 
an insufficient bond being taken, and that this was not the 
proper action. To which opinions of the Court the plain- 
tiffs excepted, and sued out their writ of error to reverse 

the judgement. 

The charge given by the Court is the error assigned. 
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CoaLTER and Ormonp, for the plaintiffs. JANUARY 1838, 


ON 


The Court charged the jury, that intention was involv- sutherland and 


ed ina false return, and that the plaintiffs could not ree Sutherland 
cover in this action at all. We rely on the position that Cunningham. 
the bond was an entire nullity. If so the return was lites 

rally not true, and necessarily implied the intention ; if it 


was not true, it was nothing, and vo r:turn is equal toa 


f 
4 


t 2 Esp Nisi. 


‘alae eshte MT he act ag ; by tl rethir f tl Pe 
aise return, ahe action accrues by the return OF the prjus 242, 616. 


1 Haywood 293, 


writ, and canmot be purged afterw ards. ’ Whether the re- ,, Cowper 332, 
turn was false or not, was certainly, if not solely, a mat- 1 Tidd 255. 
ter of fact, at least a question niixed of fact and of law, 


1 


and ought to have been left to the jury. The damage 


7 


4a 


id was, that the plaintiffs were delayed, and that they ¢5 Starkie Evid, 


1340, 41, Note 1, 


had lost, or were likely to lose their money. ° The debt Ibid 1348, Note 


f 


2. 7 John. 191, 


is presumed in Jaw to have been satisfied to the sheriff, 2 sonn. 454. 
t delivery bond or levy, is a satisfaction of the debt. ¢ 


d 12 John, 208, 


's, for the defendant. 


By JUDGE PERRY. 


Tue charge of the Court is assigned for error, and the 


last part is relied on for a reversal of the case; but the 
whole charge must be taken together, and is to be consi- 
dered as having been made with reference to the evidence. 
Then, does the testimony sustain the cause of action as 
laid in the declaration? It seems to the Court that it does 
not, for it is admitted and shewn by the proof, that the 


defendant 


took areplevin bond. If that bond had been 


such as contemplated by the statute of 1820, the sheriff 
could not surely be made liable for a false return ; and 
the bond being quashed, cannot alter the case. If it did, 
the ignorance of every officer would subject him to the 
imputation of fraud, wheu the party injured would have 
a remedy in a different way for taking an insufficient 
bond, in which fraud would not be necessary to sustain 


the action. 


The Court is therefore of opinion thar the 


plaintiffs shew a cause of action different from that 
stated in the declaration. The judgement of the Court 
below must therefore be afirmed. 





JupGe WHITE not sitting. . 
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CASES DETERMINED IN THE 


Lyon v. Tue Sratre Bank. 


I. Though a Judge who is a patty, or who is interested in a cause 

not competent to try it, yet the def ndant cannot object to his pre- 
siding at the trial by way of challenge or plea, for his interest, in- 
competency or bias. 
2. A notice of motion for judgement issued by the Bak, identifving 
the debt claimed with reasonable certai nty, is siffitien it, though it 
has not the technical precision of a declaration. 
3. Such notice may be served. by the sheriff or a private person, 
4. ‘he certificate of the President of the Pink does not require more 
certainty ts only object is to prove property in the Bunk, but it 
does not establish the debt. 
§. In this proceeding by motion, a declaration is not necessary, nor 
technical special pleading, though the record must shew every ma- 
ter al fact to have been proven 
6. he act of 1823, incorporating the Bank of the State of Alabama, 
is constitutional. 
though the interest to be taken by the Bank is limited by statute 
to six per cent, yet there is no usury unless more than eight percent 
be taken. 

ihe rules of the Bank, whereby interest is taken in advance, and 
taking interest on Tenewals on the old avd new note, both for the 

day of renewal, and+also, calculating interest for a day as 1-00. 

part of a year, &c. are legal ; being sanctioned by universal banking 

usage 

9. A deposite in Bank by the principal, is subject only to the check of 
the person depositing and cannot be pleaded by the security asa pay- 
ment or set off 

10. In proceediags of this kind, though the notice is issued against 
three defendants, a motios and judgement may be against one only; 
and no discontinuance is necessary. 





a 


‘urs was a suit commenced by the President and Di- 
rectors of the Bank of the State of Alabama, in the or 
ty Court of Tuscaloosa county, by notice and’ motion 
against James G. Lyon, a security in a note asada 
by said Bank. 

The notice issued by the Bank was as follows: 

“The sheriff of Washington county will serve and 
return this notice. 

Bank of the State of Alabama, Tuscaloosa, Tyne 15. 1827. 
To WW; m. D. Gaines, Geo. W. Gaines and James G. Lyon: 

GENTLEMEN: You will be pleased to take notice, that 
the President and Directors of the Bank of the State of 
Alabama, will by their attorney, move the County Court 
to be holden tor the county ef Tuscaloosa, in the State 
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of Alabama, at the Court House of said county, on the JANUARY 1828, 


second Monday in August next, for judgement and award 
of execution against you, and each of you, on a note due 
from you to the said Bank, discounted on the fourteenth 
day of December, in the vear 1825, for two hundred and 
Atty dollars, pay able to the President and Directors of 

said Bank, ninety days after date thereof. and negotiable 
in the said Bank ; when and where you may appear aad 
contest the Claim if you think proper. In testim ony 
whereof I have hereunto set my hand, and affixed the 
seal of the corpor neh mn. 

Ls. 5. FON’ PA INE, President, @c. 

Test, J. I WF on Ca shier. 

On wea notice was the erwery 2 return: 

“* Received and executed, 6th of July. 1827, on James 
G.Lyon. Grorce W. Myers “Sheriff Washingto on Co.” 

At the August term of the Cot unty Court, the Attorney 
Senge produced the notice, also the note sued on, and 
the Certificate of the President of the Bank, under the 
seal of the corporation, as follows: 

Dollars 250. Ninety days after date. we, William D. 
Gaines as principal, James G. Lyon and George W. 
Gaines as securities. _— ily and severally promise to, pay 
to the President and Directors of the Bank of the State 
of Alabama, or order, he sum of two hundred and fifty 
dollars, oo le and necotiable at said Bank, for value 
received; dated at St Stephens, in the county of Washing- 
ton, in the State of Alabama, the day of —— 1825. 

Wi! M. D.C ;AINES, 
G. W. GAINES, 

Discaunied 14th Dec. 1825. J G. L YON.” 

‘* Bank of the State of Alabama, Tuscaloosa, August 9, 1827, 

I do hereby certify that Wm. D. Gaines, George W. 
Gaines, and James G. Lyon are indebted to the Presi- 
dent and Directors of the Bank of the State of Alabama, 
the sum of two hundred and eleven dollars, with interest 
from the 45th day of June, 1826, on a note discounted 
i4th December, 1825; and that this debt is really and 
bona fide, the property of the said Bank. 

i ; B. B. FONTAINE, President.” 

Thesé-papers being re ead, | the ‘| laintif?’s counsel moved 
for ju Ireimceht against Lyon for the amount so certifed 
o be due. 
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CASES DETERMINED IN THE 


The defendant, Lyon, appeared by his counsel, and ob- 
jected to the competency of the Court to try the cause 
by challenge; and assigned as the ground of challenge, 
that the presiding Judge of the Court, Thomas Owen, 
was from the date of the note till then, and yet was + 
of the Directors of the Bank: and therefore, incompe- 
tent to preside at the trial. ‘The fact was ad 
true, but the objection was overruled by the, Court. 

The defendant then moved to quash the proceed 
for insufficiency of the notice, and want of | roper proc 
of its service: and also objected to the sufficiency of t 
certificate as evidence of the debt. He also moved nm 
judgement of non pros ed want of a declaration ; 
several motions and cbjections were overruled by the 
Court. 

The pleas of nil debet, nul tie! corporation, usury, 
off and payment were then filed. 

To the pleas of nz/ tied corporation the plaintiffs re Sed 
specially, and to support this issue they relied on the act 
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He 
Fahy 


mm itts 


Oo be 
ake to ue 
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of 


which 
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of the General Assembly, approved the 20th of Decem- 

ber, 1825, entitled “an act to establish the Bank of the 
s 

State of Alabama,” and ona statement of facts agreed; 

which statement recited in detail all the proceedings w vhich 


were had as required by the act, by which tlie transier of 
all the different funds was m: ely stocks issued, 
appointment of officers, &c. that all the requisites of the 
Jaw had been complied with, and finally that the Ban 
having $171,322 90 in gold and silver in the vault, went 
mto operation on the 9th of March, 1825, tal 
of $253,651 833;to which evidence the defendant de- 
murred, and prayed the opinion of the Court thereon. 
The plea of usury set forth the following agreed facts, 
viz: * That the note was discounted the 14th of Decem- 
ber, 1825, and at that time the Bank retained as discount 
$3 88; thaton the 45th of March, 1826, W. D. Gaines 
paid as curtailment $39, and $3 27 as discount ; that the 
mode of taking discounts by the Bank, is to retain at the 
time of discounting a note, interest by way of discount 
for ninety days, and three days of grace, exclusive of the 
day on w hich the note is discounted; on the whole 
amount for which the noie is discounted ; that i it is the cus- 
tom of the Bank in all cases to renew notes on the second 
day of grace, after the expiration of eyery ninety days, 
on the makers paying up the curtailments on all notes 
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falling due between the 1st of December and the 1st day 
of. June , at the rate of fifteen per cent; and between the 
ist day of June and the ist of December, at the rete of 

ve per cent, together with the interest by way of discount 
for each ninety days, and the three days of grace; that 
interest by wav of discount is reserved, including always 
the dav on which the note is discounted, and on cach day 
that the note is renewed; the interest taken is always 
inclusive on the firstand last day. Thatitis me universal 
custom of the Bank to take discount at the rate of six 
per centum per annum for three hundred and sev went) two 
days in each year, and that all those customs and practices 
were anplied in the case at-bar, and formed part of the 
original agreement at the time of the loan in this case.’ 

To this plea the plamtiffs demurred. 

There was also submitted a statement of facts acreed 
embracing all the facts in relation to the plea of nel tie! 
corporation, all the facts stated in the plea of usury; and 


| 

besides it was therein admitted — on the sth of June, 
1826. there was a — osite mad r W. Gaines of 
£15 29, which sum was plac a to De individual credié 
on the books of the Ba mk, and still remained there to‘his 


credit at the time of trial. 

The whole case being submitted to the decision of 

County Court, the def ndants’ demurrer to de ( i 

onthe plea of nud ized corpo ration vas overruled; the 
a : 


s 
=) 
a a, 


plaintiffs demurrer to the plea of usury sustained, and 
judgement was given for the pl: 
$211 the debt claimed, and $14 as damages or interest 
for tle detention. 

Lvon brought the case to this Court and assigned the 
following errors: 1. The overruling of the ch: ‘it nye to 

e Court. 2. The overruling of the motion to quash 
the notice. & The overruling the objection of the de- 
fendant to the sufficiency of the certificate. 4. The re- 
fusal to sustain the defendant’s motion fora non pros. 
5. The judgement given on the issue on the plea of nul 
tiel corporation. . 6. The sustaining the demurrer of the 
plaintiffs to the de fe ndant’s plea of usury. 7. That the 
Court erred in determining the law to be wit h the plain- 
tiffs on the facts arising on the case agreed. .8. That the 
judgement was for too much 9. That the Court pro- 
ceeded to render judgement against the defendant, Lyon, 
when there was no discontinuance entered as to the othe: 


defendants 


aintiffs on all the issues for 
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ie on 
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CASES DETERMINED IN 'THE 


Barron and Srewarrt, for the appellant. The first 
errer assigned, that the Judge who tried the cause below 
was incompetent to adjudicate it, as standing in the de ruble 
artitude of Judge and party, brings to the “conside: ion 
oi the Court one of the very fundamental princip les of 


justice. The point as presented may appear somew at 


novel xt this day, as modern adjudications are fortunately 
rare on this subject, because probably a state of fact sel- 
dom occurs requiring its adjudication ; but the principles 
on which the objection rests are as old as the law itself, 
and in other attitudes than here presented, from the 
ground of every day decisions in our Courts. 

ihe great principle ol justice “that none can be a Judge 
?1 Ars own pe * is one of so high obligation, that even 
the power of an express statute cannot violate it; not 
even that of the Parliament of England, although unfet- 
tered by a constitutional social compact and said to be 
almost omnipotent, can deprive the sul dject of its benefit; 
for it would be against “common right.’ which the com- 
mon law recognizes as a right superior to parhamentary 
enactmeits and control.’ The principle exists in all 
codes ct law and all countries, and cannot be denied ia 
any Court, and never has been. No difficulty exists in 
its application in this cause ; the plaintifis are the Presi- 
dent and Directors of the Bank, of whom the presiding 
Judge of the County Court was one, as well at the time 
of making the contract and breach of it as at the time of 
trial, when the plaintiffs sought their legal remedy to en- 
force payment. The Judge was sitting to enforce the 
payment of moneys whic! he was to receive and control as 
a Director ; and in asuit broughtin his Court by himself 
and co-Directors, and by bisand their orders. The fact 
is admitted to be true, yet the Court has proceeded to 
render judgement in favor of himself and cb- Directors. 

The cbjection here is on five grounds, and on each of 
them the Judge was incompetent to try the cause. Ist. 
The Court being Judge and party. 2nd. Interest in the 
eveat of the suit. 3rd. Bias of mindand prejudice. 4th. 
Picedetermination of the cause. 5th. Incompatibility of 
the duties of Director and of Judge. 

{n the organization of every judiciary system for the 
determination of individual rights and controversies. the 
most scrupulous regard has been had t> the purity of the 
tribunals, so that the decisions may be pure. ‘The law 
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requires not only that they be so, butits policy is that JANUARY 1529. 


they be beyond suspicion, so that all confidence may be “V™~ 
reposed inthem. The instruments pr ovide d by our law — 

to obtain justice in Courts are, judges, jurors and wit- ™* State Ba 
nesses; and each.of those instruments ‘aaa nave this ex- 


treme purity, as each have an immediate action and power 
over the cause ; and-if any difference is to exist as to the 
dexree of purity requisite in those three classes of instru- 
ments, it must be proportioned to the degree of power, 
control and influence each has’ on the determination of 

the cause. The greater and more immediate the con- ° 
trol exercised, the more purity and disinterestedness 1s 
required. Evidently the judge has more power over the 
cause than a juror, and a juror more than a witress: 
therefore, greater qualifications are necessary and *more 

the purity required in a juror than in a witness, and * 

judge than in ajuror. A false or interested witness is 
contronted with others, and his evidence is scanned by a 
jury and may be disproved: an interested juroy is but one 

of twelve, and is under the control of the Judge; byt an 
interested Judge is all powerful,.particularly in matters of 
discretion, which form a great portion of his power. In 
this proportion and under this principle, the law has es- 
tablished its restrictions. A witness iscompetent, though 
father or son to a party, though biased, or prejudiced ; 
though interested in the gvestion, &c. Yet if even a 
witness have an zterest in the suit, however small, or is 

a party, though nominal and without real interest, he | 
would be reject ted; and even such bias or prejudice as he 

may have, is left to the jury to be weighed by them in 

diminution of the force of his testimony. But any of 

those causes would wholly exciude a juror. How has 
the law provided, and what ave sufficient objections as to 

him? Jurors must be omni excepitone mazores; * all chal- a3 Matanet: aes 
lenges for partiality, consanguinity or affinity, are sufh P 

cient. So if the juror be under the power of either purty, 

or if counsel, tenant or servant to one of them; if he 

has declared his opinion touching the matter, or has been 

chosen arbitrator by one.party, or is parishioner of the 

parish of which one party is parson, and the right of the 

church is involved; if he has done any act by which it 

appears he cannot be impartial, as if he has eaten or drank . 

at the expense of cither party, he may be challenged * So °* Bacon 756 
if the juror’s son has married the plaintiff’s daughter; if 
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“member of it, he may be challenged. 
dean and chapter brought an assize, a juror being a 
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ee JANUARY 15%. he has: previously. given a verdict in the same cause; or 


if he has declared hfs opinion beforehand ; if the action 
be brought by a corporation, and the Juroris of kin to a 
“In acase wherea 


‘brother to one of the prebendaries, was challenged. 

( hallenges are allowed where the issue concerns 2 city 
or corporation, to any who are of the body, or of kin to 
any of them, thongh the corporation be not directly a 
party to the suit. ¢ ii there be in a juror the slightest sus- 
picion or possibilitv of interest or bias, it is sufficient to 
exclude bim. There are many cases where the most re- 
mote imterest was held ‘sufficient. In. Wood against 
Sto ddard, © which was an action gui tam, where hall the 
penafty was given to the poor of a town, the inhabitants 
of the town were held incompetent jurors. It was there 
said that the relaxation of the rule as to interest had never 
been extencied to jurors. 

Now can there be any objection good as to a juror, 
which in principle dees not apply with more force toa 
Judge, except so far as reasons of convenience may ope- 
rate? Each pass in judgement, and the Judge does so 
with most power. How are Judges considet ed in this 
respect by our laws? By our constitution “ the Judges 
are proh ibited to hold any other office of trust or profit 
whatever. By statute, © the Judges of the County Court 
are prohibited from being engaged directly, or indirectiy, 
as counsel in any case which may have “<se determined 
before them. When an attorney is appointed Judge of the 
County Court, any cause in which he was e mployed, 
must be removed to the Circuit Court./ The Judzes are 
required by law to alternate, so as not to sit twice in the 
same county. % In the case of the Huntsville Bank. the 
Legislature required the Judges, so to alternate that a 
Judge should preside who was no wise interested, how- 
soever remotely in the Bank, either as counsel or other- 
wise. “ A Judge of the County Courts is prohibited from 
appearing as counsel in any case for or against an execu- 
tor, administrator, or guardian in the county of which 
he is Judge, or for or against any public officer of whom 
he has to take a bond. ‘ No Judge sits ia this Court in 


judgement, in a case where he has given an opinion or 


decision, or where he was of counsel to one party. [tis 
said, a Judge should be as it were “justice itself;” “ it is 
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error if he give judgement in his own Court, in his own JANUARY sz. 
cause, * and it is a misdemeanor for a Judge of an infee ~v™ 
rior court to do so, for which an attachment lies. ’ An or- —_ 
der for the removal of a pauper from a parish was quash- 7™ Stite Bank. 
ed, because one of the justices who made the order, lived en 
in the parish, and was charged to the poor rate there. ° "as tae aL 
If there be an action in the Court of Mayor and Alder -3“jacon s00 4 
men on a by-law, where the penalty is given to the May- Co? Dis-455 
or, it is error, though the Recorder only sits, and not the 
Mayor; for it is the Mayor’s Court. ¢ {fa Judge | has an @ 4 Comyn Dig. 
interest, he or his deputy cannot sit. If the Judge can eTbid. 
sit here, the eleven other Directors can as jurors. 
_It is said, the interest of the Judge here is merely 
nominal; thisis not strictly true. An interest does exist, 
and without pretending that any such influence operated 
in the present case, or that there is even any suspicion of 
it, we may say the inducement exists. The Judge re- 
ceives no salary, but fees in every case decided; it is his 
interest, that as many suits may be brought as possible 
in his Court. If he do not please the Directory by his de- 
cisions, they will be brought elsewhere ; it is his interest 
to split up discounts in small amounts, and to give them 
to men not punctual, and to bring suits on all occasions. 
But suppose there is no actual interest, can nothing but a 
monied interest disqualify? The pride of an opinion pre- 
viously given, bias or prejudice, are sufficient objections. 
This however, is immaterial, for if he have only a nominal 
interest, he cannot sit. This is expressly dec ided in the case 
reported in 12 Modern. J There a judgement rendered /pases 2, 674 
in the Mayor’s Court in favor of the Mayor and Com- 
monalty of London, .was reversed, though the Mayor 
had no interest, and though in fact he did not sit himself, 
but he appeared to be a nominal party, and it was held to 
be error. 
The objection that the Court had already prejudged 
the cause, is also one of great weight ; a Judge can never 
sitin such case. When the question arose before the 
Board of Directors if suit should be commenced, it was 
the duty of each Director to ascertain by examination of 
the facts and law, if the action would lie; else thev 
should not sue; and the determination that it should be 
put in suit, is a decision according to the best lights and 
investigation of the Director, that the cause of action isa 
good one, and that there is not a sufficient defence to it ; 
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JANUARY1828. jt js a decision that Lyon was liable to pay the debt, and 
— *~ in Court it was only the same decision over again. The 
ey incompatibility of the offices of Directur and of Judge, is 
The State Banks a1s9 evident. As Judge, if there was any weak point in 
the cause of the plaintiffs, it was his duty to detect and 
expose it; as Director, it was his duty to conceal and 
remedy it. It is the duty of the Director to watch ex- 
clusively over, and promote the interest of the Bank; to 
advise with, counsel and directthe Bank’s attorney ; that 
of the Judge is to stand indifferent between the parties 
and counsel with none. Suppose the question be on a mo- 
tion to continue, or tor a new trial, how will he act? how 
can he divest himself of his duty as Director? He is 
sworn to perform two duties in direct opposition to each 
other; the two oaths bind to contrary and conflicting 
acts. Suppose the investigation and defence were to turn 
on some act of ‘the Directors, some negligence on their 
part, or misconduct, by which the money was lost, and 
the Directors blameable, and perhaps personally liable ; 
is one of the Directors a proper judge of this? And im 
th s very case, where the defence relied on is usury in 
the Directors, is one of those who committed it to judge 
of it? Who would be considered a good Director? One 
who would act and feel for the interest of the Bank, as 
for himself; one having those feelings for one party, can- 
notsit as Judge; he must stand indifferent. Onthe princi- 
ple contended for, if the President of the Bank were the 
Judge, he could certify the debt as such, and be judge, 
party and witness. The only reason that can be urged 
why the objections to a Judge shall not he carried so far 
as those to a juror, is, that it would be inconvenient. 
The reason of convenience cannot prevail here to the 
complete overthrow of a fundamental principle of justice; 
a party can never be suffered to judge of his own acts. 

It is said, that in general, a Judge cannot be challenged: 
let this be admitted as a general proposition; but what 
is the reason of it? Itis because, in general, there is no 
proper ¢trior of the challenge. It is a leading feature in 

im this case, that the fact of the Judge being one of the 
plaintiffs, and a party, is admitted and shewn by the re- 
cord. It needed no trial, and the reason does not apply. 
This is the great difficulty in most cases of this kind, where 
the tat is disputed and must be decided Thus all the 
Teasoning and objection to the challenge fails in this case. 
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We need not make a precedent for the benefit of other JANUARY 1828, 


cases different from ours; the fact is broadly admitted, 
and we need go no farther. The principle stands as a 


bar to the validity of the judgement; it is in fact no legal ™ State Bank. 


judgement, but it is error. The record ascertains the 
fact, and the law fixes the consequence. 

The second assignment is as to the sufficiency of the 
notice Where the proceedings are summary, if no dec- 
laration is necessary, the notice stands in lieu of writ and 
declaration ; it must therefore contain the essential requi- 
sites of both. The charge must be positive, certain and 
issuable, so that the defendant can plead to it; or if there 
be no plea, its truth, ascertained by a default, or by a de- 
murrer, must be conclusive of such facts as will enable the 
Court to render a certain judgement, and the record must 
shew what are the facts that have been proven. The 
date of the note is not averred or set forth ; it does not 
shew who was principal, nor who surety, nor for what 
amount the note was drawn; who it was made payable to, 
nor where dated, made or delivered; where nor by whom 
discounted, nor when due. It is averred to be made pay- 
able ninety days after date, but no date appears. It does 
not aver by whom it was made, but only states it was 
due from them; nor does it aver that the defendant was 

maker, security or endorser, or shew if he signed it at all 
or-not, nor how much is due on it, nor how much they 
will move for. How can the defendant plead to such’a 
notice non est factum, want of consideration, or other plea 
invol\ ing the identity of the note ; or how could any issue 
be formed on it?) The burthen of the issue must be on 
the plaintiff, but here the defendant in pleading must first 
make out a case for the plaintiff before he can answer to 
any thing tangible. Though the proceedings may be 
summary, the Court cannot safely act except on an issue 
framed with precision and certainty. The note is no 
part of the record ; the act giving this summary proceed- 
ing does not require its production; the certificate of the 


451 


Oe 
— 


Presidetit is sufficient,“ and the note is only evidences 4 gers 1993, p.20 


The words “discounted 14th December, 1825,” are not 
part of the note, but only a memorandum of the Bank. 
The judgement must be rendered on the allegations of 
the notice; it must be so described as to protect a party 
from a second recovery on the same paper, and also so as 
te enable a security sued as such te recover from his 


. 









































JANUARY 1828. 
SS aed 
Lyon 
¥. 

The State Bank. 


0 Acts.1825, p.22. 


6 Laws Ala. 476. 


¢ Laws Ala, 930, 


CASES DETERMINED IN THE 


principal. Of what service would this record be to the 
surety for this purpose, the note being no part of the 
record? The statute gives this remedy only on notes 
made expressly negetiable in the Bank; the notice does 
not aver it was such an one. The statute requires that 
the *“ President” of the Bank should make the motion, and 
the notice given is that the “ President and Directors” will. 
In those proceedings, the utmost strictness must be used 
in pursuing the statute, as the remedy is contrary to the 
course of the common law. The notice should have been 
quashed. 

The sheriff’s return was not sufficient evidence of the 
service of the notice thirty days before the motion day. 
The act relied on“ did not contemplate service of origi- 
nal process, but only incidental notices where a suit is 
pending. 

The certificate of the President is subject to the same 
objections as the notice. It isthe sole evidence neces- 
sary by the statute, and therefore it must prove all the 
facts with precision and certainty that are necessary to 
be proved to obtain a recovery. It must identify the 
note, shew how the parties are liable, the date, amount, 
when due, &c. Suppose a new suit was instituted on a 
note for $250, would this certificate shew that it had 
been recovered? The certificate is only for a debt of 
$211, without explanation. It applies as well to any other 
note or book debt as to the one sued on. 

The defendant below moved for a judgement of non 
pros for want of a declaration. There is nothing in the 
charter to exempt the Bank from declaring regularly, 
nothing to vary the course of the common law, except as 
to the evidence required and time of obtaining judgement. 
It must be admitted a party has a right to a full legal de- 
fence. How is he to plead and have a legal issue tried 
if there is no legal statement of the plaintiff’s claim? By 
statute, in every suit the plaintiff must file a declaration, 
or his suit may be dismissed ; it is imperative, and there 
is nothing to repeal it. 

The fifth assignment, that the Court erred in determin- 
ing the plea of nu/ tiel corporation in favor of the Bank, 
involves the constitutionality of the charter. By the con- 
stitution, * it is required that “‘ the remedy for collecting 
debts shall be reciprocal for and against the Bank >” so if 
the charter does not secure this, it is unconstitutional and 
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the void. What is meant by the remedy? Itis the means JANUARY 1828 
the and mode of collecting. Parties must therefore have all < —™ 
tes the means, mode and facilities against the Bank, which it <7 
eS has against them. By the charter, the Bank may sue ip The State Bank. 
dat the county where it is located, and drag defendants there, 
nd however remote their residence, to be tried by juries 
ill. under the immediate influence of the Bank and its Direc- 
ed tors,. and at great expense, where aged and infirm wit- 
he nesses, or females, can with difficulty, if at all, attend, 
en The charter secures no such rights to those to whom the 
Bank may be indebted; they cannot sue i), their own coun 
he ties, but must go to the county where the Bank is located. 
Vv. This is not reciprocity; if itis to be so construcd, any 
gi thing may be Suppose the case to be between two 
1S individuals, would it be said if one could sue the other 
in his own county, and the other could not, that their 
ne remedies were reciprocal? Certainly not. ‘There cao be i 
'S= no differeace because one.is a corporation. The char- | 
he ters of the Huntsville, Tombeckbe, and Mobile Banks | 
to are very different in this respect ; they may be sued jy | 
he any Court of record, and in them there is reciprocity in 
it, this respect 
a Again, the mode of enforcing collections is not reci- 
id procal. ‘The charter provides that the Bank may make 
of evidence for itself. The certificate of the Presuient un- 
cr der the seal of the Bark, is conclusive evidence of the 
debt. But no such power is given to the individual who 
in sues te Bank; he nae produce legal evidence. His assere 
le tions, howsvever solemnly made, would not be listened to. 
p And it may be contended that the power given to the 
1s Bank to make evidence for itsel! is ugainst common right, 
t. and if so, is void at common law. ® The President of the a scoke, Dr. 
- Bank is made judge of the facts, exparte. Suppose the seisedahae | 
d note is forged, but the President ye it, or is ignorant c 
y of it; he will certify the debt to be due, and yet.it 1s not. 
5 Suppose the defendant is a security, and is exonerated by 
e the /aches of the Bank, or is an endorser, to whom due no- 
tice has not been given, or that the debt is barred by the 
- statute of limitations, or void for usury; if the “ank 
3 claims it, the President will always certify, and thus , 


make evidence for himself. At all events, ther: is no re- 
ciprocity in the remedy, as wecan easily see by supposing 
again the parties to be two individuals. 

‘The sixth assignment »sbrings to our consideration the 
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JANUARY 1828. question, was there usury in felation to this note? Usury 
~~ ~\ consists in taking or securing by contract a greater rate 

— ° ° 
a: of interest than the law allows, intentionally ; * whether 
tte Bank. it be directly or indirectly.. The charter of this Bank * 


aiCali«l. 4B : : ; 
doiph 413. provides that it may discount notes at a rate of interest 
2Cowen7eo, Ot exceeding six per cent per annum; any contract by 


Acts 1823, ». 5. which more is secured is usurious. The general statute 
© okays Als. a4 of usury of 1819, © does not disturb, but enforces our po- 
sition. The first section of it applies only to persons, 

7 not to corporations or banks, and declares void, contracts 

for more than «ight per cent; the second section imposes 

penalties for the taking of more than eight per cent; but 

the fourth section is general, and makes any note founded 

on a wsurious contract void, independently of the parti- 

cular rate taken. The word usurious is a general term, 

not confined to anv particular rate. The legal rate of inte- 

rest varies in different countries, and even in different 
transactions in the same country. Individuals are here 

allowed to take eight per cent, but banks only six, and it 

is. usury in each to take more than the rate allowed by 

law to him. The usury law must be considered as ap- 

plied to the charter which was afterwards passed, though 

at the reduced rate; the Bank is evidently restricted to 

six per cent, and it is unlawful if more is taken. Usury 

AF onal would avoid the contract at common law, ? but the first 
‘branch of the fourth section of the statute of usury is 
general, and embraces all cases where too much interest 

is taken. It cannot be construed to relate to cases solely 

where more than eight per cent is taken, for the first sec- 

tion would completely effect this, and under such con- 

struction it would be completely inoperative and sur- 

plusage. There were at the time of the passage of the 

act three Banks incorporated in the State, all restricted to 

six per cent, and the fourth section was intended to ope- 

rate on them and other such cases, else there was no 

usury law astothem. It is probable however, that penal- 

ties are recoverable only under the second section, and 

only where more than eight per cent is taken. There is a 

distinction in this respect between the accruing of a pen 

ogtne 1. alty and the nullity of a note. © The sixth section disquali- 
‘ fies Bank Directors from serving as such, who violate the 

act, and requires of them an oath that they will not vio-~ 
late it. It would be strange indeed. (being allowed to 
take only six per cent,) if thoseqguarantees are to operate 











ry 
ite 
er 








SUPREME COURT OF ALABAMA. 


only to prevent them from taking more than eight. 
shews that the fourth section was intended to operate on 
all contracts where more interest was taken than was 
lawful, whether more than eight per cent or more than 
six per cent, according to the special case. 

It is said, to constitute usury, there must be a corrupt 
agreement. The word “corrupt” is not to be found in 
any part of our usury statute, except in the second section, 
which provides for the recovery of penalties; but this 
word is not to be understood here in its full sense. It is 
not essential that there be an zntent to commit usury, or to 
violate the law. If a party stipulates wilfully for more 
interest thay the law allows, it not being by mistake or 
from the effect of involuntary miscalculation, it is usury 5 
though he stipulates for what he believes he has a right 
to contract for, and does net know it to be usurious. It 
is the intentional contract as contradistinguished from 
mistake which makes it usurious. Therefore, where a 
party adopts an erroneous principle of calculation, and 
contracts under it, by which he receives more than is 
lawful, it is usury ; although the lender does not know or 
believe it to be so. * Such is the case here. 

What then are the rules of this Bank? Whatis their 
effect, and does the Bank by them stipulate for and inten- 
tionally receive more than six per cent interest? The 
Bank has adopted three false and usurious rules in rela- 
tion to its discounts, and it is to be recollected that the 
record shews that those rules are understood as forming 
a part of the contract of loan 

1. The interest or discount is taken and received in 
advance.. This rule is usurious, for under it, usury to 
any extent may be practised with 1 impunity ; ; the usury 
will be greater in proportion to the time the loan is to 
continue, and it may be carried so far as to absorb almost 
ali the principal. To illustrate this, suppose a note for 
$1000 be discounted for ten years at eight per cent per 
annum: the interest for ten years at eiht per cent is $800: 
let it be deducted in advance, and the amount the bor- 
rower wiil receive is $200, for which the lender holds his 
note for $000, to be repaid in ten years; which is equal 
to /orty per cent per annum on the amount really loaned. 
It has been expressly heid to be usury to receive the in- 
terest in advance in England, in the case of Barnes 
against Worlich; ° and it is so in fact. It is true that in 
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JANUARY 1828. some English cases it has been decided that in cases of 


—_— 
Lyon 


y 
‘The State Bank. 


2 2 Cowen 755, 


paper of individuals én the regula’ course of trade, itis not 
usurious to receive interest in-advance. This doctrine 


‘however, is very loose and indefinite ; for admit the prin- 


ciple ‘ad the whole law of usury is gone. How will it or 
can it be qualified? For how many months, days or years 
may 't be taken in advance, and how many not? What 
is usury and what not? If the Bank can discount notes 
at ninety days, it can for any other period of time. The 
uneertainty and indefiniteness of the rule is alone a 
soficient objection to it to destroy it. But again, 
there is much difference between taking interes! in ad- 
vance and taking discount. The Bank charter allows 
the. discounting of notes at a rat- of interest not ex- 
ceeding six per cent, “not a rate of discount. The 
rules of discount and of interest, are distinct and 
very diferent in their effects. In this case the note was 
discounted the 14th December, 1825; it was pavable in 
ninety, days, and was for $250. The Bank retained $3 38, 
which was the interest on $250 for ninety-three days, under 
their rules; they consequently loaned only 3246 12 Even 
if interest can be taken in advance, it should be only the 
interest on >246 12, whichis $3 82. In relation to this 
rule, Chief Justice Savage , in the case of the Bank of 
Utica against Vager, * says the point must be considered 
settled in New York, that it is not usury, by the force of 
a previous decision; but if it were res integra, he should 
think it a palpable violation of the statute, and that to 
his mind it appears plain that it is so. 

Again, it has been doubted if the interest is properly 
ch argeable on the three days of grace. Those three 
davs are said to be an 2: idulgence to th: borrower, and not 

a part of the contract. W: aid not a party be bound to 
receive the payment of a note bearing interest when due 
by its face, and could the lender refuse to receive the 
am unt at that (ime because interest on the three days of 
grace was not also tendered? 

2 The next false and usurious rule is, that in calcula- 
ting interest on fractions of a year, it is charged as if a 
year contained only 360 days, and the law in this respect 
is disregarded. he borrower for ninety days use of the 
money, pays interest for one fourth of a year, or one and 
a half per cent, which should entitle him to the use of it for 
ninety-one days and about a fourth; but the law rejects 
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the fraction, say ninety-one days. By this operation, 
four times repeated in the year, the borrower pays six per 
cent, that is, interest for 565 days, but for this price he 
gets it only 360 days, and loses five days. The law is 
peremptory, the rate shall be per annum; yet the Bank 
disregards this, and charges a years interest for what is 
nota year. ‘The law has said what shall be the rate per 
year, and has clearly defined what a year is, for in lawa 
year is well established to be 365 days; a half year 182; 
and a fourth 91; rejecting all fractions. It has further 
provided that no regulation or by-law shall be estab- 
lished by the Bank contrary to the laws of the State; ¢ 
and it is well settled that no usage of bankers, merchants, 
or any one else, shall control the law of the land; yet the 
Bank effects all this notwithstanding, and receives the 
benefit. 

In the case of the New-York Firemen Insurance Com- 
pany against Ely and Parsons, ? this mode of computa- 
tion was elaborately examined and argued, and it was so- 
lemnly adjudged by the Supreme Court. to be usurious, 
and the note was declared void on account of it. In the 


,case of the Bank of Utica against Wager, © the same was 


decided. It is believed no case can be found to the con- 
trary. 

3. The third rule of the Bank by which usury is taken, is 
that’by which a mode of curtailment is adopted, which is 
fictitiously called a renewal. The original contract is, 
that the note shall become due in ninety days; three days 
of grace are allowed, so the payment is duc the ninety- 
third day ; but a curtailment is paid, and on the second 
day of grace, by a fiction, the note is supposed to be re- 
newed for the balance; it is considered as a new note 
again discounted to pay the old one, and interest again 
commences on it from that day as ona new note, so that 
on the second and third days of grace, interest is paid on 
the old note, and on the new one likewise ; for those two 
days, interest at the rate of twelve per cent is taken on 
the loan. The borrower has but one benefit of the money, 
and in fact, there is no new note at all; it is all done on 
the same identical original paper first discounted, and on 
which the money was loaned, and it is all a fiction by which 
usury is taken. Again, the rule of law is, that in computing 
time and interest. one day is to be included, and the other 
excluded; but the Bank computes interest on the first and 
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last days, bothinclusive. By this rule, an individual pays 
interest for three hundred and seventy-two days in each 
year, instead of three hundred and sixty-five. If such 
a rule can be sanctioned. the law of usury is again ex- 
ploded ; for if the Bank can require such renewal every 
ninety days, and apply this rule, it can require it every 
thirty, every ten, or every five days, and so receive interest 
twice for every day of the year; and by this rule alone, 
without the aid of the others, can obtain twelve per cent 
instead of six. 

Much difficulty has occurred in cases where there was 
really a renewal in fact, in the discounting of accommo- 
dation paper. In such cases, on account of the actual dis- 
connexion of the two contracts, and the impossibility to 
connect them, it was determined there was no usury, al- 
though interest was twice paid. In the case of the Bank 
of Utica against Wager, “ it is so laid down; but it is said 
that if it appeared there was an agreement upon the first 
loan, express or implied, that such renewals should be 
made, it would be otherwise In the case of the Maine 
Bank against Butts, ’ the same doctrine is maintained. 
A new trial was granted because it appeared that more, 
than six per cent was taken in this manner; the Court say 
it is immaterial if it be taken in one contract, or in two, 
each is liable to be avoided, although it appeared in that 
case the charter authorized taking interest on banking 
principles, which is not the case here. The Court gave 
no weight to this expression, and condemned all rules by 
which more than legal interest was taken. In the case 
now before the Court, the contract is express, that the re- 
newal shall be so made; the original note is the one sued 
on, and in fact there never was a new note, 2 new discount, 
nor any other contract but the first one. The record shews 
that the loan was made to be governed by said rule, and 
that it was a part of the original contract. 

The proper mode of casting interest on curtailments is fixed 
by the statute of 1811. * It provides that when partial pay- 
ments are made on contracts for the payment of money, 
the interest accrued shall be first credited, and the balance 
placed to the paymeat of the principal. ‘This statute is 
general; there is nothing in the Bank charter varying its 
effect. It governs this contract, and cannot be avoided 
or evaded by any one. The curtailment must be truly 
applied according to its provisions. 
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Let us now examine the effect of these several rules, 
and see what interest is in fact taken by the Bank, and 
what is properly due by law. The loan is to be consi- 
dered as for one year, for this is in fact the contract. 
Let us suppose a note for $1,000, discounted on the first 
of January, nothing being lost, the curtailments regularly 
paid, and the note fully discharged at the end of the year, 
according to the rules of the Bank. 


Note for $1000 at ninety days, discounted Ist January, $1000 00 
Ninety-three days interest retained in advance, 15 50 


Amount actually loaned Ist January, 984 50 





The note falls due Sist March, three days grace*run to the 
3d \pril. It is renewed the 2d April for $850. 

On the 3d of April the borrower pays curtailment, 150 00 

Interest in advance ninety-three days on note for 850, 13 18 
In all paid 3d April, 163 18. 

The note falls due again 30th June, and runs to 3d July. 

It is renewed 2d July for 800. 

On the Sd July borrower pays curtailment, 50 00 

Interest in advance ninety.three days on 800, 12 40 
Amount paid 3d July. 62 40 

Note due again 29th September and runs to 2d October. 

Renewed the Ist of October for 750. 





On the 2d October borrower pays curtailment, 50 60 
Interest in advance ninety-three days on 750, 11 65 

Amount paid 2d October, 64 63. 
January Ist, balance paid in full, 750 00 
Total paid, 1057 21 


Computation of the same by the statute. 


Amount loaned Ist January, $984 50 


Interest on 984 50 from Ist January to Sd April, 








ninety-two days, 89 
Add to principal, 984 50 
999 39 
Deduct partial payment 3d April, 163 18 
Balance due 3d April, 836 21 
Interest on 856 21 from 3d April to Sd July, ninety- 
one days, 12 51 
Add principal, 36 21 
848 72 
Deduct partial payment 3d July, 62 40 





Balance due Sd July, 786 32 
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JANUARY 1828. Intereat on 786 32 from 3d July to 2d October, ninety- 


one days, 11 76 
v. —--—_ 
The State Bank. 798 08 
Deduct partial payment 2d October, 61 63 
Balance due 2d October, 736 45 
The above balauce, 736 45 
Interest on do- from 2d October till Ist January, 
ninety-one days. 11 02 


The balance due the Ist January is, $747 47 


By the Bank rules, the interest received is $52 71, and 
by the statutory rule it is $50 18. The excess received 
is $2 53, equal to 6, 30-100 per cent. In every dollar of 
interest taken by the Bank, they take four and eight-tenth 
Cents too much, and therefore of usury. Itis to be ob- 
Served that this is according to the statutory mode of 
calculation, which pays the interest quarterly, and is the 
established legal mode; but if the mercantile rule was 
used, debiting the interest on the prin: ipal and crediting 
it on the curtailments, the difference would be much 
greater, the excess would be $3 75 equal to 6, 46-100 per 
cent according to that rule. 

What authority has the Bank to receive this excess? 
and how stand the authorities? By the authority in Cro. 

a Page 25. Jac. referred to, * the taking interest in advance is held 
58 Wheat. $88 ysurious. In Fleckner against the United States’ Bank, ° 
¢2€owen 712,673 and in the cases in Cowen, ‘ it is held otherwise; in the 
last because not there res witegra; here it is res integra; 

the old authority is true in principle, and therefore the 

best. Asto the other rules, the cases in Cowen and in 
Massachusetts decide them expressly in our favor, and 

no authority can be produced to the contrary. If there- 

fore on authority, there is any doubt as to the first, there 

is none as to the last points. How stands the case upon 

principle? It must be admitted that more than six per cent 

is taken, and how is it attempted to be justified? It is said 

it is sanctioned by usage ; but it is one of the best settled 

principles of the law, that usage can never prevail where 

a2Cowen7o7, the law is clear, else any unlawful practice may, by being 
pro eis, &4, Often repeated, repeal the law; the very violation of the 
an es law becomes the authority for it. “ Banks are not more 
90. 4 T-8.780 privileged than individuals in this respect, nor in taking 

; improper interest. ° 

What would be the effect of sustaining such rules? If 
the State Bank can, so can the Mobile Bank, and every 
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other Bank, or individual loaning money. The exces- JANUARY 1828. 
ON ee 


sive interest taken by the State Bank alone, amounts to 
alarge sum. The capital of the Bank is $389,000, and 
is rapidly increasing; it can issue notes to double the 
amount of its capital, making in all $1,167,000, of funds 
for discount; the excessive interest taken on this amount 
above what is’ lawful, is $3,501 per annum; which in a 
few years wil] be doubled and tripled. The Bank of Mo- 
bile with a ¢apital of $500,000, and the power to issue 
three times that amount of paper, can under those rules 
raise $6,000 per year, over six per cent, and thereby the 
people of the Siate can be taxed to an immense amount of 
interest, without the sanction of the law. This certainly 
is not within the rule of law de minimis non curat lex. 

Under the seventh assignment, all the foregoi g argu 
ment applies under a different principle. Suppose the 
contrac! not to be usurious, yet the note 1s void on the 
principle that it was an d/egal contract ; the censequence 
of which would be, thatthe security is void, and the mo- 
ney loaned can only be recovered as money had and re- 
ceived. Corporations are creatures of the law, and have 
only such powers as are given them. * The charter says 
it shall be a fundamental rule of the Bank, that vot more 
than six per cent shall be taken. There is a want of 
power to make a valid contract for more. Suppose acon- 
tract was entered into in so many words, that six anda 
third per cent should be paid for interest. Could it be 
sustained under the charter? Is there more than one con- 
tract made here, and does it not secure such interest? Is 
it not in effect precisely the same thing? It is well set- 
tled in all the books, that wherea security is taken, found- 
ed on 2 contract or consideration which is unlawful, im- 
moral or contrary to public policy, it is void. It is void 
even if the consideration be unlawful in part only. ° Courts 
of Justice sit only to enforce lawful contracts, not unlaw- 
ful ones. 

The ninth assignment is founded on the foregoing ar- 
guments, and also on the fact that there was a deposite in 
Bink of $15 29, made by W. D. Gaines, the principal in 
the note, before suit was brought ; and which should have 
been allowed under the plea of set-off, or payment. The 
law favors securities always, and Lyon. under this 
principle, is entitled to the benefit of that payment. If 
after the default of W. D. Gaines to pay his note, he had 
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JANUARY 162%. sued the Bank for the amount of a deposite made, could 


not the Bank set up his protested note as a defence 
against him? If so, they havea righi to apply the depo- 
site as a payment, and the security has a right as he is (a- 
vored, to plead it as a set-off. ° This suit was brought as 
well against Gaines as Lyon, it is joint. 

Lastly, there was error in proceeding in‘a joint action 
against three, to judgement against one only. At com- 
mon law there could be no discontinuance; by our stitute 
there may: °.perhaps the statute does not properly em- 
brace such cases as this, but at all events there has in fact 
been no discontinuance here; there must appear an ex- 
press discontinuance, or it is error. 

Perkins, Attorney General, for the defendants in 
error, cited in his argument, Acts of 1823, p. 1, &c.; 
Acts of 1826, p. 22; Laws Ala. 444-5, 930; Acts 1824, 
p- 25; 8 Wheat. 338; 4 D. and E. 152-4; 6D. and E. 
123 ; 2 Cowen 704, 723,763 Only a small:portion of 
the argument made by Mr Perkins is preserved and on 
file ; it is omitted for this reason. 


JUDGE SAFFOLD delivered the opinion of the 
Court. 


On the trial of this cause a variety of objections were 
made by the then defendant’s counsel, all which are pre- 
sented for the consideration of this Court on bills of ex- 
ceptions. 

Several exceptions taken below and assigned for error 
here, are believed to be highly important in principle, 
and have received the deliberate consideration of this 
Court, aided by the arguments of eminent counsel. An 
exception which appeared to involve intrinsic difficulty, 
relates to the competency of the Judge; he being at the 
time a Director of the Bank in whose favor the suit was 
instituted. This is embraced by the first assignment of 
error, viz: That the Court erred in overruling the chal- 
lenge of the defendant to the competency of the Court, 
and in proceeding to adjudicate the cause. 

It is admitted by the record that the Judge was one of 
the Directors of the Bank. The objection was made in 
the form of a challenge to his competency. The Presi- 
dent and Directors being an incorporated body, sued, as 
they were authorized to do, in their corporate style and 
capacity.! ‘The fact is well understood and admitted, that 
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the Bank is exclusively a State institution, no Director or JANUARY 1628, 


other person having any individual interest therein. Nor 
is the Judge a party, otherwise than as one of the thir- 
teen persons constituting the body politic; which does 
not, without extrinsic evidence, shew the natural persons 
composing it, so as necessarily to identify him as a party 
of record. Hence, the objection of mere apparent incon- 
sistency does not apply. Yetif the true situation of the 
Judge legally disqualified him for the adjudication, the 
covert character in which he and others were authorized 
to sue, could not sanctify the proceeding. 

The boundary of judicial competency does not appear 
to be as well defined as the importance of it would pre- 
suppose, nor is the method of taking the exception, where 
it justly exists. It is however believed to be a well es- 
tablished principle of law, “that a Judge ought not to ad- 
judicate in his own cause, or in pleas where he is a 
party.” °* A judgement given by aJudge whoisa party in 
the suit with another, and so entered of record, is error, 
although several other Judges sit there and give judge- 
ment for the Judge whoisa party.” ’ “* Where a Judge has 
an interest, he cannot determine a cause or sit in Court; 
and if he does, a prohibition lies.” ¢ 

But it is also said, “a Judge shall not be generally ex- 
cepted against or challenged ; or have any action brought 
against him for what he does as Judge.” ¢ A case is re- 
ported inthe old books and may be found in 12 Modern, 
where a judgement rendered by the Mayor and Aldermen 
of London, in favor of the Mayor and Commonalty, was 
reversed in the appellate Court for the incompetency of 
the Mayor to adjudicate the case in which he was a partv. 
In that case, as in this, it did not appear that the judicial 
officer had any private interest in the judgement; yer at 
least one important distinction exists between the two 
cases. In the case of the Mayor, the same officer with 
precisely the same title, must necessarily have appeared 
as one of the plaintiffs, and judge of the cause; and must 
have been by the ordinary proceedings identified as the 
same person; so that the fact could be, and was presented 
to the notice of the appellate tribunal, without the anoma- 
ly of addressing an objection to the presiding officer, 
which related personally to himself. 

The counsel for the plaintiff in error has urged the ap- 
plication of the same doctrine of challenge to jurors and 
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JANUARY 1828. Judge, that they must be omni exceptione majores. “ The 
—~-~ cases referred to relate exclusively to jurors. Could it 


--¥ 


be shewn that the same exceptions apply equally to 


The State Bank. Judges, and that there is a practicable method for mak- 
@3 Bae. 266, 
Johns, 121, 





” ing the objection on trial, I should incline to the opi- 


nion that this exception to the competency of the Judge 
ought to prevail. The letter and spirit of the law, the digni- 
ty of the State, and reputation of the judiciary, demand pu- 
rity in the arbiters, and impartiality in the administration of 
justice; and if any distinction is to be drawn, it is more 
important that the Judge should be impartial than any 
juror should, because of his greater authority and influ- 
ence. It cannot however escape observation, that many 
cases legally disqualify jurors, which do not in legal con- 
templation affect Judges; among which may be mentioned, 
the formation of a previous opinion, former adjudication 
of the same case, remote relationship. Perhaps the rea- 
son of the law for this difference may be founded on the 
inconvenience of procuring atall times, Judges who are 
entirely indifferent; the presumption that their profes- 
sional acquirements or official avocations leave them less 
liable to extraneous: influence; their great hazard from 
aberration of duty; together with the fact, that their de- 
cisions are more accessible to public animadversion, legal 
scrutiny and correction. The power and influence of a 
sole presiding Judge, is confessedly great but his deci- 
sions being generally subject to revision, there is a pros- 
pect of correction in case of error. If the decision be 
correct, justice is indifferent to the private wishes of the 
Judge. If the Judge be corrupt or grossly ignorant, he 
is responsible to the State, perhaps to the party ag- 
grieved. These are some of the barriers on which the 
law relies for the restraint of Judges against the impro- 
per exercise of their authority. I would not be under- 
stood to say these are all, for should a Judge or justice 
evince an intention to try a cause under circumstances 
creating obvious objections, I should hope some method 
could be discovered to arrest his course. Or if he shall 
have tried the cause, and decided erroneously or corruptly, 

and the party cannot be relieved by the ordinary appeal, I 
trust he may find (besides the responsibility of the Judge) 
relief in the chancery or executive as the case may be. 
But as cases of this kind are now scarcely to be found, 

except in the annals of remote history, I have already 
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dwelt too long on the subject. One insuperable objec- JANUARY 1828. 


tion in the opinion of this Court, against the right to chal- 
lenge a Judge in his own Court, is, that there can be no 
adequate tribunal to hear and determine the challenge. 
The Judge is incompetent to try his own competency, or 
to-ascertain the facts on which the question of compe- 
tency depends. Another, and we believe nota slight ob- 
jection to the course would be, that if the right be admit- 
ted, the Courts are subjected to frequent annoyance of the 
most disagreeable -kind, and their authority weakened 
and abused by frivolous or imaginary objections to the 
person of the Judge. Where it must appear to the appel- 
late court as matter of course from the record, without 
objections made or evidence introduced in the Court be- 
low, that the Judge isa party or interested, as in the case 
of the Mayor of London, the difficulties as stated, to allow- 
ing the exception, do not apply ; and perhaps a stronger 
objection to the challenge than any other, is, that after 
much research by the vigilant counsel concerned, as well 
as the Court, no precedent for it has been found in Eng- 
land or the United States. Whether under the circum- 
stances of this case, it was legal and proper that this 
Judge should have tried the cause, we do not now express 
any opinion; but we decide that the exception was not 
available as matter of defence to the action, either by 
challenge or plea. 

The second assignment is, that the Court erred in 
overruling the defendant’s motion to quash the notice. 

The charter in prescribing the mode of collecting the 
debts of the Bank, provides, that it “shall be lawfui for 
the President of the Bank, after having given thirty days 
notice thereof, to move the Circuit Court of the county 
where said Bank may be established, on producing to 
said Court before whom the motion is made, the certifi- 
cate of the President of the Bank, that the debt is really 
and bona fide the property of said Bank, for judgement ; 
and all debts due by the said Bank, by bond, bill, note or 
otherwise to any individual, or body corpor: ate, may be 
sued for and recovered in like manner.” A subsequent 
act gives concurrent jurisdiction to the County Court. 

The notice was signed by the President, with the seal 
of the corporation affixed thereto, and was attested by the 
Cashier. It was addressed to the defendant in the mo- 
59 
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JANUARY 1828. tion and the two other joint promissors, notifying them 


that the motion would be made at the particular Court, 
for judgement and award of execution against them and 
each of them, on a note due from them to said Bank, dis- 
counted on the 14th day of December. 1825, for two 
hundred and fiftv dollars, payable to the President, &c. 
negotiable at said Bank ; when and where they might : ‘p= 
pear and contest the claim. A notice in writing which 
so far identifies the debt for which judgement “on be 
moved, as to afford: reasonable certaint:, ‘s deemed suf- 
ficient. This we would hold necessary though the char- 
ter does not prescribe the requisites, or expressly require 
it to be in writing. The notice may be given by a pri- 
vate person, who will prove the service, or by the sheriff, 
as was done in this case. It is part of the evidence ne- 
cessary to sustain the motion. This notice is believed to 
have been sufficient. 

Third assignment, That the certificate is equally de- 
fective in not identifying the paper sued on. The amount 
of the notegis larger than the sum mentioned in the cer- 
tificate as then remaining due. It is known to be noth- 
ing unusual for debtors to make partial payments, and 
the history of the country may well inform us, if material, 
that debts in this Bank are usually reduced several times 
by curtailments, before extinguished. The sum mention- 
ed in the certificate, is not expressed as the original 
amount of the note, but as the amount of the debt at that 
time. If the debt claimed in the notice and motion did 
not correspond with that described in the certificate, it 
being subject to resistance or explanation by other evi- 
dence, the motion could have been successfully resisted. 
The entire dbject of the certificate is conceiv ed to be, to 
ascertam the) title of the Bank to the debt moved for, and 
to prevent the Bank: from collecting uther debts by the 
simmiary process, 1For this purpose it is deemed suffi- 
cient ebiy ror Aas Div 
OPourti/absignment,. Phat ithe Court-refused to sustain 
the motion of defendant! for dindn pros, issinderstood to 
tefer) to! the/absence'of:a déélaration, 0 Phisi was unne- 
cessary,) Phe charter authorises the ! proceeding :by:mos 
tion, ‘oh the’ note land ‘certificate! and! by avecessary impli- 
cation’ dispenses) with'special pldadirig and ald aechnicalis 
ty Blit it requires by legal donstrudtiony in licu therenf} 
that the record ‘shall shew every matérial fact to have 
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been proven, whether the judgement be by default or JANUARY 182, 


otherwise. 

The fifth assignment is, That the Court erred in over- 
ruling the plea of nu/tie/ corporation. Under this assign- 
ment it is contended that the charter is unconstitutional, 
onthe ground that the remedy for and against the Bank 
is not reciprocal, that all debtors must be sued in the 
county in which the Bank is, and that the President is 
authorized by the charter to create a certificate to be 
used as evidence in its favor. A correct interpretation 
of the language of the constitution that “the remedy for 
collecting «debts shall be reciprocal for and against the 
Bank,” is believed to be, that the remedy for and against 
it shall be equally swmmary, on like notice and evidence, 
and in the same form. The provision in the charter that 
all motions for and against the Bank are to be made in 
the county where itis situated, may or may not be equally 
convenient to each party ; something may depend on the 
residence of the party opposed to the Bank. But this 
trivial and contingent convenience is not believed to be 

embraced by the constitution. Besides, it 1s to be ob- 
served that this privileg re only extends to contracts in 
favor of the Bank, whic h contain an express stipulation, 
that they shall be negotiable and payable at the Bank, and 
the charter is to be regarded as the authority for making 
such contracts, and as forming part of them, to. which 
neither party can object. The certificate required on the 
part of the Bank is an additional requisite against it, de- 
signed merely to ascertain the Bank’s interest in the debt, 
and does not dispense with any proof which would other- 
wise be necessary. It cannot supersede the necessity of 
producing the original evidence of the debt, or in any 
thing prevail against it. It may contain an admissjon of 
credits against the Bank. For these purposes the.certifi- 
cate cannot prejudice the defendant, but rather protect 
him. 

The sixth assignment is, That the Court sustained the 
demurrer to the defendant’s plea of usury. With respect 
to any rate of interest not exceeding eight per cent, the law 
is the same as if the act of 1819, regulating tho rate of in- 
terest, did notexist. That act cannot affect any contracts 
except such as reserve a higher rate than eight per cent. 
Nor is there any statute that can operate on this contract, 
except the charter of the Bank, inasmuch as the interest 
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reserved is admitted by the plea to have been less than 
the rate of eight per cent. ‘he charter authorizes the 
Bank to deal in bills of exchange and discount notes at a 
rate of interest not exceeding six per cent per annum. It 
does not declare an excess usurious, or what would be 
the effect of such contract; consequently it cannot be ad- 
judged usurious. On this point several authorities were 
relied on by the’counsel on each side, some of which will 
be more particularly noticed under the next which is a kin- 
dred exception. 

The seventh assignment insists, “That the Court erred 
in determining the law to be in favor of the plaintiffs, on 
the several facts arising on the agreed case.” 

The facis thus agreed in substance are, that at the time 
of discounting the noie, the Bank retained interest by 
way of discount for ninety days, and three days of grace, 
exclusive of the day on which the digcount was allowed, 
on the whole amount for which the note was discounted. 
On the second day of grace, the note was virtually re- 
newed according to the custom of the Bank, not by the 
actual substitution of a new note, but by paying the usual 
curtailment, together with the interest by way of discount 
for the succeeding ninety days, and three days of grace 
thereafter; whereby interest by way of discount was re- 
served for the day on which the note was discounted, as 
welflas the day on which it was thus renewed, and that 
this course is consistent with the universal custom of the 
Bank, which is to take discount at the rate of s¢x per cent 
per annum for three hundred and seventy-two days in 
each year, and that these customs and practices formed 
part of the original agreement. itis also agreed thata 
small sum of money remained in Denk as a deposite by W. 
D. Gaines at the time of the issuance of the notice. 

In states where the siatutes have limited the legal in- 
terest generally at the same rate with the Bank discounts, 
and have deciared any higher rate usury, or the contract 
void, we admit that the question might be materially dif- 
ferent.“ But 1 should thik the principle by no means 
clear, that wider the circumstances of this case, the con- 
tract would be usurious or otherwise void for illegality. 

The illegality is supposed to consist in taking the dis- 
‘count at the rate of six per cent, in advance, and calcu- 
lating the same including the days of grace, for two days 
longer than the forbearance alluwed between the renew- 











one tems ct se Oc 2 be ot a 6? & 




















SUPREME COURT OF ALABAMA, 


als asrequired. The practice of retaining the discount JANUARY 1828, 

in advance, under similar circumstances, has been estabe “~V~ 

lished by a long course of banking usage ; and had receiv- - 

ed the sanction of the supreme tribunal of the Union be- 

fore the granting of this charter, and the right may there- 

fore be supposed to have entered into the spirit and in- 

tention of it. In the case of Fleckner against the United 

States’ Bank, * the Supreme Court says, “the practice of «8 Wheaton 354, 

taking bank discounts in advance is believed to be uni- 

versal, and probably few if any charters, contain an ex- 

press provision, authorizing in terms the deduction of the 

interest in advance, upon making loans or discounts. It 

has always been supposed, that an authority to discount 

or make discounts did, from the very force of the terms, 

necessarily include an authority to take interest in ad- 

vance. And this is not only the settled opinion among 

professional and commercial men, but stands approved 

by the soundest principles of legal construction ; indeed 

we do not know in what other sense the word discount 

is to be interpreted. Evenin England, where no statute 

authorises bankers to make discounts, it has been solemn- 

ly adjudged, that the taking of interest in advance by 

bankers, upon loans in the ordinary course of business, is 

not usurious.” But it is contended that the language of 

this charter is different ; that it only authorizes the Bank 

to discount at a rate of zntercst not exceeding s2x per cent 

per annum, and does not authorize it to discount paper at 

the same rate of discount. This appears to be a refine- 

ment that cannot be sustained. It is the import of the 

verb “to discount,” connected with the nature of banking 

transactions, that confers the right to retain the premium 

in advance, and it can be nothing else than interest in the 

way of discount. With respect to the additional days 

beyond the actual loan, it is to be observed, that if the 

debtor did not prefer other terms, he was at liberty to ex- 

tinguish the debt on the last day of grace, which would 

remove all the objections except that the day of discount- 

ing as well as the last day of grace, are both included in 

the computation. This objection, from the effect pro- 

duced, would seem to fall within the influence of the 

maxim de minimus non curat lex: when too it is found 

consistent with the general usage of banks, as is believed 
be the fact, and that the necessity of it results from 

the policy of discounting for ninety davs, which is more 
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JANUARY 1828. convenient to borrowers than a shorter time, the objec- 
“~~~ tion would seem to occupy narrow ground, The neces- 
Lyon . . ° “ 
v. sity of having regular meetings of the board for the 
The State Bank Hurpose of discounting at stated periods, and that these 
should be on the same fixed day of the week, is dic- 
tated by many considerations. It is impracticable, in 
% the computation of time, to divide the year into equal 
quarters, and have this stated discount day alwavs on 
the last day of grace, for notes previously discounted. 
' Hence this banking usage is found convenient and neces- 
sarv to enable debtors to obtain the benefit of renewal, in 
preference to paying off their cebts on the next day. It 
may in fact be viewed as the virtual provision of a fund 
by the debtor, a day or two in advance, to meet his debt 
at maturity ; and is not by us considered an illegality af- 
fecting the validity of the contract. 

Eighth assignment. The judgement was for more than 
the law allows. This is already answered, except as to 
the deposite. A deposite is not applicable to any payment, 
or available as a set off against the Bank, without a check, 
or other authority directing it, by the person in whose 
favor it exists, which was not here given. 

Ninth assignment, Error in proceeding to judge- 
ment against Lyon, till a discontinuance had been en- 
tered as to the other defendants. A proceeding by 
motion, on notice, is essentially different in this res- 
pect, from a common law suit. In this form, the no- 
tice is no part of the record, but evidence only. Ii 
not served or not proceeded on, it 1s a nullity. An 
alias could not issue on it, nor would a discontina- 
ance be necessary to authorize a proceeding de novo. The 
motion recognized only the person notified as a party de- 
fendant. No express discontinuance was necessary. 

Judgement affirmed. 


Tue Cuier Justice not sitting. 


Nore. On the point relative to the mode of taking advantage of the in- 

* competency of wie Judge below, the c..unsel for the appellant prayed 
arhearing; stating that this question had not veen pressed in argu- 
ment, us it was su, posec by them not properly raised, and of no seri- 
ous difficulty undcr the admission made in the record. they urged 
that tie remedy by prohibition could not in this case and many others 
beapphed. In suits instituted by the Bank, the remedy is peculiar; 
the c. fendant below in those cases’ean have no opperiunity to procure 
aprobibition, Its to be observed that the notice is issued by the 
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Yank, and not by the Court or its clerk; it isan act in pais. The first JANUARY 1828, 
act of the Court is the hearing of the motion; it is then only thatthe yee 
Court is called upon to act, and if the Judge willact,there is no remedy. Lyon 
{fan application were :nmade to a Circuit Judge tor a prohibition, it 
would be a sufficient answer to say ‘‘we will not presume prematurely 
thatthe Judge will violate the law and sit in his own cause, ‘rue, a 
notice has issued, but we are bound to presume the Court will not 
hear the motion; the Court has yet done nv act shewing that it would.” & 
A prohibition dovs not lie before appearance io a suit below. @ a 2 Sellon 312. 
No plea in this case would lie to the jurisdiction of the Court; the 
Court has jurisdiction; the objection is personal to the Ju'ge — It is 
believed that in all the cases where prohibitions have been awarded, 
there was a want of jurisdiction inthe inferior Court After sentence 
no prohibition lies, except where the want of jurisdiction in the Court 
below appears of record 4 Where a difficulty arises at the trial only, — 
there is no opportunity for a prohibition. Suppose a judge of the titic prohibition. 
County Court should refuse to transfer a suit in which he was counsel 
to the Circuit Court as the sta ute directs, but should proceed to try 
it; is the remed_ by prohibition? How could it be obta.ned? here is 
no want of jurisdiction in the Court. If it appear of r-cord that a mo- 
tion to transfer the cause was made and overrule’, would it not be 
error? Again, suppose the case in a Circuit Court of a motion made 
against a sheriff in favor of the presiding Judge, or in a case ‘wherein 
he was interested, for ‘ailing to pay over money collected on an exe- 
cution, an one day’s notice under ‘he statute; or the case of a motion 
against a co security as given by statute, and the judge should -ersist 
in sitting; no single Judge could grant a prohibi ion, and the Supreme 
Court is not insession. A prohibition cainot be obtained, and Judge- 
ment will be rendered — If the facts appear of record, will not the 
judgement be reversed for error? Uf again, when a pro bition has 
issued, the Judge refuses to obey it vut proceeds to give judgement; 
is such judgement valid? ‘True, he may be a‘tached for a contempt, 
but in all those eases, is not the judgement rendered vod, and rever- 
sible onerror? If not, there are a great variety of cases where there 
is no remedy at all at law. . 
the Court upon consideration were satisfied with the opinion de- 
livered, and the motion for rehearing was denied. 
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